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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement 
Act of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related 
Laws (21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain 
Standards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 
U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 
et seq.), the Perishable Agricultural Commodities Act, 1930(7 U.S.C. 
499a et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et 
seq.), and the Virus-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
JULY 1982 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


AGRICULTURE DECISIONS 


ABBOTTS DAIRIES OF PENNSYLVANIA, INC. AMA Docket No. M 
4-21. Dismissal Without Prejudice 

CouNTY LINE CHEESE ComPANY, INC., CoUNTY LINE CHEESE Com- 
PANY, a division of Beatrice Foods Co., a corporation, and 
MEADOW GOLD Dairy, a division of Beatrice Foods Co., a 
corporation. AMA Docket No. M 49-1. Ruling On 
Certified Question 

*Rulmeg on Certified Questions « a... «ecae: waczectds tc. HUONG ea ee ae 1324 

De GRAFF DAIRIES, INC. AMA Docket No. M 2-72. Deci- 
sion and Order 

GARELICK FARMS, INC. AMA Docket No. M 1-8. Dismiss- 
al of Petition 

M & R Tomato Distrisutors, INc. AMA Docket No. F&V 
966-2. Order Denying Application For Interim Relief . 
Order Granting Petitioner’s Request To Withdraw The Pe- 

tition 

MosER Farms Dairy, INC. AMA Docket No. M 1-5. Deci- 
sion and Order 
Denial Of Petition To Reconsider 

NARAGHI, H. AMA Docket No. F&V 981-1. Dismissal 
With Prejudice 

RIVERBEND FARMS, INC. AMA Docket No. F&V 907-8. 
Order Denying Appeals 

SEQUOIA ORANGE Co., INC. and EXETER ORANGE OCo., INC. 
AMA Docket No. F&V 910-3. Order Dismissing Peti- 
tion (Initial Decision) Final Order to be published in 
the August issue 

SEQUOIA ORANGE Co., INC., et al. AMA Docket No. F&V 
O07=6. ‘Onder Denying Anmeals . ccs <o.6.o secs sins ons Slakniniees easielan 1062 


AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


LANDMARK BEEF PROCESSORS, INC. FSQS Docket No. 14. 
Removal Of Stay Order 

HoLipAY MEAT & PROVISION CorP. and GEORGE F. CLARK. 
FSQS Docket No.17. Consent 


ANIMAL QUARANTINE AND RELATED LAWS 


AGRICULTURE DECISIONS 
RUSTER, JAMES S., Dr. VA Docket No. 15. Decision and 
1066 


*Current month July 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


AFFILIATED MEDICAL RESEARCH, INC. a/k/a AMR BIOLOGICAL 
RESEARCH, INC. AWA Docket No. 171. Consent 
CARTER, CECIL B. and BESSIE CARTER. AWA Docket No. 

193. Consent 
DUDLEY, W. L., Mrs. AWA Docket No. 158. Decision and 


FABRY, EDWARD G. AWA Docket No. 170. Consent 
FRONTIER AIRLINES, INC. AWA Docket No. 176. Consent 
HAZZARD, CHARLES. AWA Docket No. 152. Consent 
*Hix, RICHARD and EILEEN M. Morron d/b/a BELL County Zoo, 
and City oF LUFKIN, TExAS d/b/a ELLEN Trout Zoo. 
AWA Docket No. 187. Consent as to Respondent City 
of Lufkin 
McGEENEY, ADELAIDE J. and FRANCIS MCGEENEY. AWA 
Docket No. 165. Consent 
New York City DEPARTMENT OF PARKS, RECREATION, AND CUL- 
TURAL AFFAIRS. AWA Docket No. 145. Consent 
New YorK, THE City OF. AWA Docket No. 189. Dismiss- 
al of Action 
TRANS WORLD AIRLINES, INC. AWA Docket No. 183. 


WEIN AIR ALASKA, INC. AWA Docket No. 174. Consent 
*WoLFREY, ALBERT D., Jr. d/b/a ANIMAL CRACKER 
PARK. AWA Docket No. 192. Consent 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


TOSCONY PROVISION CoMPANY, INC. a New Jersey corporation, 
and HENRY DELI v. JOHN R. BLockK, Secretary of the United 
States Department of Agriculture and UNITED STATES OF 
AMERICA. (Civil Action No. 81-1729) (USDA FMIA 
Docket No. 40). Secretary’s decision affirmed 


DISCIPLINARY DECISIONS: 


BELACK’S MEAT PrRopucTS CoMPANY, INC. FMIA Docket No. 
53. Consent 

BRISTOL BEEF COMPANY. FMIA Docket No. 56. Decision 
and Order 

HoLtipAY Meat & PROVISION CorP. and GEORGE F. CLARK. 
FSQS Docket No.17. | Consent 

NoRWICH BEEF COMPANY, INC. FMIA Docket No. 29. 
der Lifting Stay Order 

PaTTI-TIME MEAT PACKING CORPORATION. FMIA Docket No. 
52. Consent 


*Current month July 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


FEDERAL MEAT INSPECTION ACT—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


SHELBY BRAND FROZEN Foop Company, INC. FMIA Docket 
No. 54. Default aol 
SOUTH EASTERN Meats, INC. FMIA Docket No. 57. 
lation and Consent Decision ... 1074 
TOSCONY PROVISION COMPANY, INC. FMIA Docket No. 40. 
Removal of Stay Order 868 
*VOLUNTEER HOTEL AND RESTAURANT SUPPLY, INC. FMIA 
Docket No.61. Stipulation and Consent Decision 1330 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


CALDWELL, SAM, TED CARTER, and JOHN C. MILLER. HPA 

Docket No. 129. Consent 1077 

Order Dismissing Complaint as to Sam Caldweil 1080 
CALLAWAY, ALLEN, MERRILL REICHART, and F.M. TALBor. 

HPA Docket No. 102. Consent as to Allen Callaway 249 
Cooper, LARRY and DuDE CROWDER. HPA Docket No. 

133: Consent 869 
Dick, RODNEY W. and EARNEST P. KNIpPP. HPA Docket No. 

179. Consent... . 1078 
DiETzZ, JOE H. and BoB McQuerry. HPA Docket No. 

165. Consent 656 
FLEMING, JOE. HPA Docket No. 144. 

Stay Order 
GRAY, BILLY and Mrs. C. Ray CARTER. 

124. Remand Order 
GREEN, JANET and PINECREST FARMS. 

275. Consent 
HANKINS, STEVE and Larry C. Davis. 

163. Consent 
*HARNEY, JOHN. HPA Docket No. 137. Decision and Or- 


HowELL, TOMMY and Don BAIN. HPA Docket No. 156. 
Consent as to Don Bain 

Kakassy, MIKE and RALPH HENSLEY. HPA Docket No. 
94. Consent as to Ralph Hensley 

LoE, GLEN D. and JUNIOR PIERCE. HPA Docket No. 
181. Consent 

PERKINS, FLOYD M. and GARY EDWARDS. HPA Docket No. 
184. Consent 

ROWLAND, ALBERT LEE and C. F. MEADows. HPA Docket No. 
107. Stay Order , 

THORNTON, RICHARD L. and BILL CANTRELL. HPA Docket No. 
125. Decision and Order BoA arerte te 
Stay Order ee .. 1080 


*Current month July 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


*VOLKART, TRUMAN and STEVE SMITH. HPA Docket No. 
172. Consent Decision as to Respondent Steve Smith 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


Mip-SoUTH ORDER Buyers, INC. v. PLATTE VALLEY LIVESTOCK, 
Inc. (USDA P & S Docket No. 4827). Secretary’s deci- 
sion affirmed 

GOTHAM PROVISION CoMPANY, INC., Debtor/Debtor in Possession. 
The First STaTE BANK OF MIAMI v. GOTHAM PROVISION CoM- 
PANY, INC. et al. (Civil Action No. 80-5682) (USDA 
P&S Docket No. 5620). Affirmed In Part, Reversed In 
Part, and Remanded 


DISCIPLINARY DECISIONS: 


ABILENE M&M Cart Le Co., INc., and ROLAND MARCEE. 
Docket No. 5924. Consent 

ApaAIR CouNTY LIVESTOCK MARKET CENTER, INC., a corporation, 
and GEORGE O. DURFLINGER, JR., AND HARRY DURFLINGER, 
individuals. P &S Docket No. 5962. Consent 

BEARD, JIM D. P &S Docket No. 5915. Default 

BIDLEMAN, DELOS, BEATY OSBORN, and DouGcLtas K. McMi.- 
LEN. P &S Docket No. 5980. Consent with respect to 
Beaty Osborn 
Consent with respect to DeLos Bidleman 
Consent with respect to Douglas K. McMillen 

BLAcK, Oscar, III d/b/a BLack CaTTLE ComPpaANy, and BLACK 
CATTLE ORDER Buyers, INC., a corporation. P & S Dock- 
et No. 5990. Consent 

BRANCH, PHILLIP. P &S Docket No. 5917. Consent 

Brooks, STEVE, Meats, INc., and VASTON S. BROOKS. 
Docket No. 5940. Consent 

BROTHERTON, BoBBY L. P &S Docket No. 5896. Consent 

* Brown, DONNIE E. P & S Docket No. 6021. Consent 

CATTLE EMPIRE FEED YARD, INC. P & S Docket No. 5999. 
Consent 

CHANDLER, WILLIAM “BILL”, d/b/a CHANDLER CATTLE COMPANY 
and conducting business through C & N CaTTLE CorPorRA- 
TION, a corporation. P & S Docket No. 5976. Con- 


CHILDERS, BILL D. P &S Docket No. 5960. Consent 
CLARK Livestock AUCTION, INC. P & S Docket No. 5968. 
Consent 
Supplemental Order 


*Current month July 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


Corsica Livestock SALES, INC., and Corsica CATTLE INC. 
P & S Docket No. 5747. Consent as to Corsica Livestock 
ee LOA VE ea Oe ce re. se OR AL 6a BESTA. 60 

Corsica Livestock SALES, INC., DALE DOCKENDORF, CORSICA 
LIVESTOCK MARKETING, INC., WALTER D. BORMANN, GEN- 
ERAL SERVICES CORPORATION, ELwoop L. (Woopy) NELSON, 
CorsICA CATTLE INC. P & S Docket No. 5728. Con- 
sent as to Corsica Livestock Sales; Inc... 0. eb ec ccs cek ceeds 
Consent with respect to Elwood L. (Woody) Nelson 
Consent with respect to Corsica Livestock Marketing Inc. 
Consent with respect to Walter D. Bormann 

* Decision and Order Upon Admission of Facts By Reason of 
Default as to General Services Corporation 

DARLINGTON AUCTION MARKET, INC. P & S Docket No. 

5897. Consent 

*DuQuoin PackING Company, DECATUR PACKING Division, and 
WILLIAM S. MARTIN. P&S Docket No. 5921. Deci- 
sion and Order as to William S. Martin 

EMMETT LIVESTOCK COMMISSION Co., INC., a corporation, and L. 
KENNETH TROUTT, an individual. P & S Docket No. 
5954. Consent 

FEIDER PACKING COMPANY, INC. a corporation, and JAMES F. 
FEIDER, an individual. P & S Docket No. 5947. Con- 


FERRY BROTHERS, INC., and BUTLER WALLACE. P & S Docket 
No. 5949. Consent 
* FREEMAN, DONALDO. P&S Docket No.5939. Consent 
* FREEMAN, JAY, COMPANY, INC. and J.J. FREEMAN. P&S 
Docket No. 5891. Consent 
FRESNO CATTLE FEEDING CO., a corporation, WRC CaTTLE, INC., a 
corporation, WILLIAM R. JENKINS, an individual, Ross JEN- 
KINS, an individual, and CRAIG JENKINS, an individual. 
P & S Docket No. 5927. Decision and Order as to Re- 
snondent Preana Cathie Posing CO. ons esse ceca deen cts ewesveenees 927 
GLICK, ROGER d/b/a GLICK LIVESTOCK AUCTION. P &S Docket 
No. 5931. Consent 
*GOLDBAUM, BERTON. P&S Docket No.5978. Consent 1400 
HATCHER, WILLIAM E. P & S Docket No. 5835. Decision 
and Order 
HEBER, GLEN d/b/a New LiBerty Livestock AUCTION, MERCER 
County Livestock AUCTION, and WALNUT AUCTION 
SALES. P &S Docket No. 5867. Consent 
HoLMEs Livestock, INc., and Sreve S. HOLMEs, an individ- 
ual. P & S Docket No. 6001. Consent 


“Current month July 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


HUGHSTON, WILLIAM C., Marion Livestock AUCTION, INC., 
RoBERT L. BOOKOUT, JOHN R. BookoutT, HILDA M. BookouT, 
CHARLES E. WALCH, ROBERT H. ACKELS, and BRECKENRIDGE 
AUCTION and SALES Co. P &S Docket No. 5993. Con- 


HULINGS, PALMER G. “Bub” d/b/a OSAGE CouNTY LIVESTOCK AUC- 
TION. P & S Docket No. 6012. Consent 

ILLINOIS QUALITY FEEDER PIG COMPANY, and ROGER WIND. 
P &S Docket No. 5972. Consent 

INTERSTATE PRODUCERS LIVESTOCK ASSOCIATION. P & S Dock- 
et No. 5945. Consent 

IREDELL LIVESTOCK COMPANY, CAROLINA STOCK YARDS COMPANY, 
WILLIAM HowaArp Horney, HARRY LEE HORNEY, and 
WILLIAM J. FEIMSTER. P &S Docket No. 5988. Con- 
sent as to Iredell Livestock Company 
Consent as to Carolina Stock Yards Company 
Consent as to William Howard Horney 
Consent as to Harry Lee Horney 
Consent as to William J. Feimster 

KNICKERBOCKER MEATS, INC. P & S Docket No. 
Consent 

KREIDER, T. G. P &S Docket No. 5983. Consent 

KREINBERG & KRASNY, INC. P & S Docket No. 5970. Con- 
sent 

LANDIS, T. M., INC., a corporation, and ARDEN L. LANDIS, an indi- 
vidual. P & S Docket No. 5928. Consent 

* LARSEN, MIKE, d/b/a Mike's CATTLE Co. P&S Docket No. 

5863. Supplemental Order 

LoGaN, J.C., JR. and Jimmy LoGAN, d/b/a Jimmy LoGAN LIVE- 
STOCK. P & S Docket No. 5913. Consent as to Jimmy 
Logan 

LYNCHBURG STOCKYARD, INC. a/k/a LYNCHBURG LIVESTOCK MAR- 
KET, INC. P & S Docket No. 5904. Supplemental Or- 


MatTEs LIVESTOCK AUCTION MARKET, INC., a corporation, PHILIP 
MAarTTeEs, SR. & PHILIp MATTES, JR., individuals. P&S 
Docket No. 5911. Consent 

MENCHHOFER CATTLE COMPANY, a corporation, LYLE MENCH- 
HOFER, EDWARD WENDEL and RONALD EGBERT, individ- 
uals. P &S Docket No. 5844. Consent 
Consent as to Edward Wendel 

MICHELSON’S LIVESTOCK COMMISSION AUCTIONS, INC. 

Docket No. 5860. Supplemental Order 

MOLNAR PACKING COMPANY. P & S Docket No. 5937. 
cision and Order 

Morey, Dick H. P &S Docket No. 5912. 


*Current month July 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
Disciplinary Decisions—Cont. 


*Norb, Stuart, BuRTON Norp, THOMAS MartIN, AMERICAN INTER- 
NATIONAL MEAT IMPORTERS, INC., AMERICAN INTERNATIONAL 
MEAT COMPANY and SOUTH FLORIDA MEAT IMPORTERS, 
INC. P &S Docket No. 6007. Consent Decision as to 
Respondents Stuart Nord, Burton Nord, American Interna- 
tional Importers, Inc., American International Meat Com- 
pany And South Florida Meat Importers, Inc. 

PAULK AND BATTEN LIVESTOCK CoMPANY, INC., Livestock Mar- 
KETERS, INC., and THURSTON PAULK, JR. P & S Docket 
No. 5780. Consent as to Paragraph II of the Complaint 
Consent as to Paragraphs III and IV of the Complaint 

PIKE CouNTy LIvesTocK MARKET, INC. a corporation, and 
CHARLES H. Day, an individual. P & S Docket No. 
6005. Consent 

*PoweLL, HuGH B. P&S Docket No. 5876. Decision and 


* RAWHIDE PACKING Co., INc. and ALEX KUMMER. P & S Dock- 

et No. 6009. Consent 

ROBERTS ENTERPRISES, INC., a corporation, and MARVIN P. Ros- 
ERTS, an individual. P &S Docket No. 5777. Decision 
and Order 

*RoseE, LYNN W., an individual, and Twin FaLis Livestock Com. 

MISSION CoMPANY, INC., a corporation. P&S Docket No. 
5946. Consent Decision as to Twin Falls Livestock Com- 
HERE COMMONS INES co x). cca hes fancm ed arene ME ae ne We ag eee ees es 

SANDOZ, KENNETH W. P &S Docket No. 5880. Consent 

SrewarRT, THOMAS J., d/b/a OHIO VALLEY LiIvEsTOCK CoM. 
PANY. P &S Docket No. 5969. Consent 
Supplemental Order 

STIEFEL Bros., INc., and SAM STIEFEL. P & S Docket No. 
5967. Decision and Order Upon Admission Of Facts By 
Reason Of Default 

Swirt INDEPENDENT PACKING COMPANY. P&S Docket No. 
6036. Consent 

TAYLOR, HENRY. P &S Docket No. 5941. Consent 

THOMASTON BEEF AND VEAL, INC., a corporation, and WILLIAM A. 
VERDON, an individual. P &S Docket No. 5922. Con- 


*TRENTON LivesTOCK Market, INc., J. D. WILKERSON, MICHAEL 
WILKERSON and SARAH WILKERSON. P&S Docket No. 
5981. Decision and Order Upon Admission of Facts By 
Reason of Default 

TROUTMAN, DONALD L. P & S Docket No. 6010. Consent . 
TUCKER, RAYMOND L. and Tom J. TUCKER. P & S Docket No. 
5900. Consent 


*Current month July 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


“Uinta Livestock CoMMISSION Co., a corporation and Kay L. 
ANDREASON, an_ individual. P & S Docket No. 
6032. Consent 

VALDA, INC. a corporation, and G.L. CHERRY, an individ- 
ual. P &S Docket No. 5964. Consent 

* VERNON STOCKYARDS, INC. P&S Docket No. 5974. 


WEINBERG, THOMAS B. and FREDERICK A. WEINBERG. P&S 
Docket No. 5984. Consent 

WELCH, OLLIE, MEAT Co., INC. and VINCENT D. AGUIRRE. 
P &S Docket No. 5902. | Consent With Respect To Ollie 
Welch Meat Co., Inc 
Consent With Respect To Vincent D. Aguirre 

WHITEN, JAMES P. P & S Docket No. 5966. Decision and 
Order Upon Admission Of Facts By Reason Of Default 

WINDSOR AUCTION Co., INC., RICHARD E. PALSEY, JR., RAYMOND 
L. TUCKER, LARRY W. REED, and DONALD D. Gast. P&S 
Docket No. 5907. Consent as to Raymond L. Tucker 
Consent with respect to Larry W. Reed 


REPARATION DECISIONS: 


Burt’s CATTLE RANCH, INC. v. DALE PECK, STANDISH STOCK- 
YARDS, INC., DON HAYDEN, and MAMMOTH CAVE MARKETING 
CORPORATION. P & S Docket No. 5786. Order of Dis- 
missal 

BUSSMAN, ERNEST A. and PETER E. BUSSMAN d/b/a BUSSMAN 
Bros. RANCH v. BEEF & BULL EXCHANGE, INC. P&S 
Docket No. 5841. Decision and Order 

Davis, LorEN v. C. B. Livestock Co. P & S Docket No. 
5756. Order of Dismissal 

NAPOLEON LIVESTOCK AUCTION, INC. v. ROLLIN SODERHOLM d/b/a 
SODERHOLM LIVESTOCK SALES. P & S Docket No. 
5890. Decision and Order 

SANCHEZ, ROBERTO RODRIGUEZ v. HRDLICKA Bros. LIVESTOCK 
SALES, INC. P & S Docket No. 5737. Decision and Or- 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
COURT DECISIONS: 
C. B. Foops, INc. v. UNITED STATES DEPARTMENT OF AGRICUL- 


TURE. (Civil Action No. 81-2197) (USDA Docket No. 
2-5544). Petition for review, denied 


*Current month July 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 1299 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 
Court Decisions—Cont. 


COLUMBUS Fruit CoMPANY, INC. v. JOHN R. BLOCK, Secretary of 
Agriculture, UNITED STATES DEPARTMENT OF AGRICULTURE, 
and UNITED STATES OF AMERICA. (USDA PACA Docket No. 
2-5538). Secretary’s decision affirmed 

KAFCSAK, RUDOLPH J. d/b/a ACME Foops v. THE SECRETARY OF 
AGRICULTURE for the United States of America and THE 
UNITED STaTES OF AMERICA. (USDA PACA Docket No. 
2-5307). Secretary’s decision affirmed 

UNITED FRUIT AND VEGETABLE Co., INC. v. DIRECTOR OF THE FRUIT 
& VEGETABLE DIvIsION, Marketing Service United States 
Department of Agriculture, and JOHN BLOCK, Secretary of 
Agriculture. (USDA PACA Docket No. 2-5536). 
Secretary’s decision affirmed 
Supreme Court Decision, certiorari denied, Secretary’s de- 

cision affirmed 


DISCIPLINARY DECISIONS: 


ALEX’S PRODUCE. PACA Docket No. 2-5630. Decision 
and Order 

CoLuMBUS FRUIT COMPANY, INC. PACA Docket No 
2-5538. Order Vacating Stay ... 

DeLisi, JOE, Fruit Co. 


DRABEK, ROBERT L. Co., INC. PACA Docket No. 2-6030. 
Consent 

FARMWEST Fruit Factors, INc., and NORTHWEST FRUIT SALES, 
INC. PACA Docket No. 2-5843. Decision and Order 

FINER Foops SALES Co., INC. PACA Docket No. 2-5543. 
Decision and Order 

*Stay Order 

FOREST AVENUE PRODUCE Co. PACA Docket No. 2-5832. 
Consent 

HAMPSHIRE OPEN’ AIR-MKT, INC. PACA Docket 
2-5675. Decision and Order 

Henry, J.H., PropuceE Company, INC. PACA Docket No. 
2-5796. Default 

KAFCSAK, RUDOLPH JOHN d/b/a ACME Foop CoMPANY. 
Docket No. 2-5307. Order (Lifting Stay And Reinstat- 
ing Prior Order) 

KemprF, E. L. & Son, INC. PACA Docket No. 2-5882. De- 
cision and Order 

MEIER, JOHN & Son, INC. PACA Docket No. 2-5860. 


MICHIGAN QUALITY Foops, INC. PACA Docket No. 2-5831. 
Consent 


*Current month July 1982 decisions. 





1300 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


NIELSEN PRODUCE Co. PACA Docket No. 2-5919. Deci- 
sion and Order 

NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. PACA Docket 
No. 2-5742. Decision and Order 

PREFERRED PRODUCE Co., INC. PACA Docket No. 
2-5720. Decision and Order 

*RANDLES, BENNY R. d/b/a LoweLL Propuce, INC. 

Docket No. 2-5920. Default 

STowE, CARLTON F., INc., a/t/a SOUTHERN TIER PRODUCE 
Ch. PACA Docket No. 2-5730. Decision and Order . 

TOMMIES CELLO-PAK, INC. PACA Docket No. 2-5791. De- 
cision and Order 

UNITED FRUIT AND VEGETABLE Co., INC. PACA Docket No. 
2-5536. Order (Vacating Stay) 

V.P.C., INc., t/a PETER T. GLAKAS PRODUCE. PACA Docket 
No. 2-5844. Decision and Order 

YADEN, KEELER & YOUNG, INC. PACA Docket No. 
2-5846. Decision and Order 


REPARATION DECISIONS: 


ABATTI PRODUCE, INC. v. W. F. PINCKNEY Co., INC. 
Docket No. 2-5976. Reparation Order 

ADMIRAL PACKING COMPANY v. FRUIT UNLIMITED, INC. 
Docket No. 2-5934. Reparation Order 

ADMIRAL PACKING CO. v. PREVOR-MAYRSOHN INTERNATIONAL, 
INC. PACA Docket No. 2-5802. Dismissal 

* AGRI SALES v. SAMUEL SIMON PeETRO d/b/a SAM PeTRO PRODUCE 

Co. PACA Docket No. 2-5975. Decision and Order . 

ALGER FARMS v. PRODUCE BROKERS, INC. PACA Docket No. 
2-5879. Decision and Order 

ALLEN, RUSSELL W. v. NEW ENGLAND Farms, INC. PACA 
Docket No. 2-5647. Dismissal 

* ALL SraTE PACKERS, INC. v. BANANAS, INC. PACA Docket 

No. 2-6010. Reparation Order 

AMERICAN BANANA Co., INC. v. MARVIN GRAY. PACA Docket 
No. 2-5825. Decision and Order 

APKARIAN, T., & SONS v. FRuIT UNLIMITED, INC. PACA Dock- 
et No. 2-5935. Reparation Order 

ARKANSAS TOMATO Co. v. ANTHONY M. ARENA d/b/a ARENA PRO- 
pUCE Co. and CENTRAL MARKETING ASSOCIATES, INC. 
PACA Docket No. 2-5782. Decision and Order 
Stay Order 
Order Denying Petition For Reconsideration 

AYALA & SONS PRODUCE Co. v. J. D. (JOHNNY) Lowe, JR., Co., 
INC. PACA Docket No. 2-5854. Order of Dismissal 
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*BENGARD, ToM, RANCH, INC. v. ARIZONA FRESH Foops, INc. 
PACA Docket No. 2-5875. Stay Order 
BIANCHI & Sons PACKING Co. v. M F W Truckinc, INc., d/b/a 
TRIANGLE ENTERPRISES. PACA Docket No. 2-5812. 
Decision and Order 
BLUE GOOSE GROWERS, INC. v. PREVOR-MAYRSOHN INTERNATION- 
AL, INC. PACA Docket No. 2-5801. Decision and Or- 


BRYANT, Ray d/b/a Ray BRYANT PACKING Co. v. A & J PRODUCE 
Corp. PACA Docket No. 2-5685. Dismissal 
BURTON, JAMES v. ALVIN KEENAN, Ltb. PACA Docket No. 
2-5759. Decision and Order 
BUSHMAN, H. R. & Son, Corp. v. Victor Foops, INc. 
Docket No. 2-5865. Decision and Order 
BUSHMAN, Harry, INC. v. COMMODITY MARKETING COMPANY. 
PACA Docket No. 2-5823. Decision and Order 
CAAMANO Bros., INC. v. HARBOR BANANA DISTRIBUTORS, INC. 
altla WHOLESALE FRESH Foops. PACA Docket No. 
2-5878. Stay Order 
CALAVO GROWERS OF CALIFORNIA v. THE Guy C. PANNO Com. 
PANY, INC. PACA Docket No. 2-5883. Dismissal 
CaL-CEL MARKETING, INC. v. Fruir UNLIMITED, INC. 
Docket No. 2-5928. Reparation Order 
CALIFORNIA LETTUCE FARMS, INC. v. FRESH-PAK Foops, INc. 
PACA Docket No. 2-5189. Dismissal 
*CaL-VeG SALES, INC. v. ARIZONA FRESH Foops, INc. 
Docket No. 2-5873. Stay Order 
CARDINAL DISTRIBUTING Co., INC. v. GRANADA MARKETING, INC. 
d/b/a RicHarD A. Gtass Co. PACA Docket No. 
2-5814. Decision and Order 
*CasTLE & CooKE, INC. v. ARIZONA FRESH Foops, INC. 
Docket No. 2-5904. Stay Order 
Cuicaco OxrorD Co. v. TUCHTEN-ALTMAN COMPANY and/or 
STADELMAN Fruit, INC. PACA Docket No. 2-5669. 
Dismissal 
Stay Order 
Order on Reconsideration 
*CuiquiTa Branps, INC. v. ARIZONA FRESH Foops, INC. 
Docket No. 2-5893. Stay Order 
CUSUMANO Bros., INC. v. TONY’s PRODUCE, INC. PACA Dock- 
et No. 2-5963. Order Requiring Payment Of Undisput- 
ed Amount 
D. J.B. Farms v. TOMATOES, INC. PACA Docket No. 
2-5985. Order Requiring Payment Of Undisputed 
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D & S Sates Co., Inc. v. D’ArrIGO Bros. Co. OF CALIFOR- 
NIA. PACA Docket No. 2-5840. Decision and Order 
Stay Order and Extension Of Time For Filing Petition To 
Rehear, Reargue, and Reconsider 
Dismissal Of Petition For Reconsideration 

D’ARRIGO Bros. Co. OF CALIFORNIA v. FRUIT UNLIMITED, INC. 
PACA Docket No. 2-5929. Reparation Order 

D’ARRIGO BROTHERS COMPANY OF CALIFORNIA v. W. F. PINCKNEY 
Co., INC. PACA Docket No. 2-5950. Reparation Or- 


DE BruyYN Propuce Co. v. MICHIGAN REPACKING & PRODUCE 

Co. PACA Docket No. 2-5804. Decision and Order . 
*Deri Monte BANANA COMPANY v. ARIZONA FRESH Foops, 

INC. PACA Docket No. 2-5870. Stay Order 

DEL MONTE BANANA COMPANY v. HARBOR BANANA DISTRIBUTORS, 
INC. a/t/a WHOLESALE FRESH Foops. PACA Docket No. 
2-5887. Stay Order 

*Dew-Grow Inc. alt/a CENTRAL West PRopUCE v. BANANAS, 

INC. PACA Docket No. 2-6007. Reparation Order . 

Dirtz & KLODENKO v. Food SERVICES UNLIMITED INCORPORAT- 
ED. PACA Docket No. 2-5579. Dismissal 

EMMERT TRANSFER CO. v. MICHIGAN QUALITY Foops, INC. 
PACA Docket No. 2-5806. Stay Order 

EVERETT, DALE W. d/b/a DALE’s FruiT MARKET uv. W. F. PINCK- 
NEY Co., INC. PACA Docket No. 2-5981. Order of 
Dismissal 

FIESTA FARMS COOPERATIVE v. TAMARA Foops, INC., a/t/a SUN 
Rinc Foops. PACA Docket No. 2-5735. Decision 
and Order 

FISHER, BRADLEY J. v. ACTON Co., INc., d/b/a GoRDON 
Foops. PACA Docket No. 2-5837. Decision and Or- 


FROSTEG, MAX d/b/a THE BULL FROSTEG Co. v. FRANCES SALADINO 
and JOE SALADINO d/b/a C. SALADINO AND SON. PACA 
Docket No. 2-5899. Reparation Order 

FRuIT SALAD, INC. v. JAMES R,. KENNEY Co., a/t/a JIM’S PEELED 
PotaToEs. PACA Docket No. 2-6029. Reparation 


GAGLIANO, A., Co., INC. v. THE AUSTER COMPANY, INC. PACA 
Docket No. 2-5997. Order Requiring Payment Of Un- 
disputed Amount 

GARIN COMPANY, THE v. FRESH ACRES, INC. PACA Docket 
No. 2-5891. Decision and Order 

GARIN COMPANY, THE v. HOVERSEN & SONS. PACA Docket 
No. 2-5805. Decision and Order 
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GaRIN COMPANY, THE v. NEW ENGLAND FARMS PACKING Co., INC. 
altila DIMARE-NEW ENGLAND FARMS. PACA Docket No. 
2-5817. Decision and Order 

GENERAL PRODUCE, INC. v. CHARLES H. CLoup, d/b/a EDGEWoopD 
PRODUCE Co. PACA Docket No. 2-5820. Decision 
and Order 

GEORGIA VEGETABLE Co., INC. v. BATTAGLIA PRODUCE SALES, 
INC. PACA Docket No. 2-5756. Decision and Order 

*Gotp Coast PacKING INC. v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5912. Stay Order 

*GoLD Coast PackING INC. v. BANANAS, INc. PACA Docket 
No. 2-6005. Reparation Order 

GRATZ & UTTER v. SANSU PRODUCE Co., INC. PACA Docket 
No. 2-5808. Decision and Order 

GREEN VALLEY PRODUCE Co-Op v. BEN H. ROBERTS PRODUCE, 
INC. PACA Docket No. 2-5734. Decision and Order 

GREEN VALLEY PropUCE Co-Op v. NICHOLAS J. ZERILLO, 
INC. PACA Docket No. 2-5824. Decision and Order 

*Hatt, H. & Co., INC. v. CONSOLIDATED PropucE COMPANY, 
INC. PACA Docket No. 2-5967. Decision and Order 

*HANEsS, MARK L. d/b/a C. J.’s BROKERAGE v. ARIZONA FRESH 
Foops, INc. PACA Docket No. 2-6035. Stay Order . 

HARDEN FARMS OF CALIFORNIA v. FRUIT UNLIMITED, INC. 

PACA Docket No. 2-5927. Reparation Order 

* HARRISON, AL, COMPANY DISTRIBUTORS v. ARIZONA FRESH Foops, 
Inc. PACA Docket No. 2-5877. Stay Order 

* HILLCREST SALES, INC. v. BANANAS, INC. PACA Docket No. 
2-6011. Reparation Order 

HOLLINGSWORTH, JOHN M. d/b/a HOLLINGSWORTH CITRUS SALES 
v. PREVOR-MAYRSOHN INTERNATIONAL, INC. PACA Dock- 
et No. 2-5803. Decision and Order 

HOMESTEAD POLE BEAN Co-Op, INC. v. PRODUCE BROKERS 
INC. PACA Docket No. 2-5866. Decision and Order 

HOMESTEAD TOMATO PACKING Co., INC. v. AUSTIN J. MERKEL Co., 
INC. PACA Docket No. 2-5528. Order Upon Recon- 
sideration 

HOMESTEAD TOMATO PACKING Co., INC. v. C. SALADINO & 
Son. PACA Docket No. 2-5937. Order Requiring 
Payment Of Undisputed Amount 

HORWATH AND Co., INC. d/b/a GONZALES PACKING COMPANY uv. 
E. VEGA & SONS’ PRODUCE. PACA Docket No. 
2-5774. Decision and Order 

HORWATH AND Co., INC. a/t/a GONZALES PACKING COMPANY Co. 
v.M F W _ Truckinc INnNc., d/b/a TRIANGLE ENTER- 
PRISES. PACA Docket No. 2-5811. Decision and Or- 
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HOWARD FarMS, INC. v. ORVAL KENT Foop Co., INC. 
Docket No. 2-5540. Decision and Order 

HUBBARD COMPANY, THE v. THE AUSTER COMPANY, INC., and/or 
UNITED PRODUCE DISTRIBUTORS, INC. PACA Docket No. 
2-5793. Decision and Order 

INDIAN RIVER CITRUS SALES, INC. v. PREVOR-MAYRSOHN INTERNA- 
TIONAL, INC. PACA Docket No. 2-5818. Decision 
and Order 

INGLIS, JOHN, FROZEN Foops v. CONSOLIDATED BROKERS, INC. 
and/or CONTINENTAL ORG. OF DIST. ENTERPRISES tla 
CODE. PACA Docket No. 2-5676. Order of Dismiss- 


Foops, INc. v. FALL RIVER CANNING COMPANY. PACA 
Docket No. 2-5366. Decision and Order 
J-B DISTRIBUTING Co. v. W. F. PINCKNEY Co., INC. PACA 
Docket No. 2-5949. Reparation Order 
JOLIVETTE PRODUCE v. J & J DISTRIBUTING Co. PACA Docket 
No. 2-5768. Decision and Order 
*Kinc SaLaD Avocapo Co., INc. v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5871. Stay Order 
Kiser & Sons, INC. v. CLARY HousE, INc. PACA Docket No. 
2-5621. Dismissal 
*LAMANTIA-CULLUM-COLLIER & Co., INC. v. L&M BroKERAGE 
Co., INc. PACA Docket No. 2-5917. Decision and 


LAMANTIA-CULLUM-COLLIER & Co., INC. v. M. TROMBETTA & 
Sons, INc. PACA Docket No. 2-5704. Decision and 


LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. HOULEHAN, 
INC. PACA Docket No. 2-5821. Decision and Order 
Stay Order 
Order on Reconsideration 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. SOL SALINS, 
INC. PACA Docket No. 2-5816. Decision and Order 

* LENNARD, WAYNE J. & Sons, INC. v. CHARLES A. DEzort, INC., 
and/or DAN-DEE PRETZEL & PoTaTo CHIP COMPANY, and/or 
AMERICAN SPECIALTY Foops, INC. PACA Docket No. 
2-5993. Decision and Order 

MAGiIc VALLEY PoTaTo SHIPPERS, INC. v. REX E. SPARKS PRO- 
DUCE. PACA Docket No. 2-5794. Dismissal 

MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
INC. PACA Docket No. 2-5905. Stay Order 
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MANN, GEORGE E. v. MANUEL GUAJARDO d/b/a GUAJARDO PRO- 
DUCE AND SON. PACA Docket No. 2-5758. Decision 
and Order ... 

Order Denying Request For Extension 

MANN PACKING Oo., INC. v. VEGETABLE SPECIALISTS Co. 
PACA Docket No. 2-5829. Decision and Order 

MANNING, JOHN, & Co., INC. v. CENTRAL RGINIA PRODUCE 
Co. PACA Docket No. 2-5799. Decision and Order . 

MATELSON, Don I. d/b/a New Day DISTRIBUTORS v. FRuIT UNLIM- 
ITED, INC. PACA Docket No. 2-5925. Reparation Or- 


MAZZIE FARM SALES, INC. v. HARBOR DISTRIBUTORS, INC. a/t/a 
WHOLESALE FRESH  FOoops. PACA Docket No. 
2-5880. Stay Order 

*MeIER, JOHN AND Son, INC. v. M. OrruTT BROKERAGE Co., 
INC. PACA Docket No. 2-5827. Decision and Order 

MENDELSON-ZELLER Co., INC. v. PETER J. SCHMITT Co., 
INC. PACA Docket No. 2-5663. Decision and Order 
Order on Reconsideration 

* MILLS, JAMES, GROWERS SERVICE CoMPANY v. A & J PRODUCE 
CorP. PACA Docket No. 2-5861. Order of Dismiss- 


MILLS, JAMES, GROWERS SERVICE Co. v. YARDEN, KEELER & 
YounGa, INC. PACA Docket No. 2-5868. Decision 
and Order 

*MINAMI, YATARO, d/b/a Hy MINAMI SONS v. ARIZONA FRESH 
Foops, INc. PACA Docket No. 2-5896. Stay Order . 

MINAMI, YATARO, d/b/a H.Y. Minamt & Sons. v. FRuIT 
UNLIMITED, INC. PACA Docket No. 2-5933. Repara- 
tion Order ... 

Misira, Tony & Son Propuce v. H. Brooks & Co., INC. 
PACA Docket No. 2-5753. Dismissal 

MisiraA, Tony & SON PRODUCE v. CONTINENTAL MINNESOTA. 
PACA Docket No. 2-5752. Decision and Order 

MisiraA, Tony & SON PRODUCE v. NORTHWEST PRODUCE Co., 
INC. PACA Docket No. 2-5766. Decision and Order 

Misita, TONY & SON PRODUCE v. TWIN City PRODUCE. PACA 
Docket No. 2-5776. Decision and Order 

MONTEREY Bay PACKING Co. v. FruiIT UNLIMITED, INC. 

Docket No. 2-5931. Reparation Order 

MONTGOMERY SALES BROKERS v. V. F. LANASA, INC. 
Docket No. 2-5684. Decision and Order 

MOUNTAIN Mist PACKERS v. HARVEST HOUSE MARKETING CORPO- 
RATION. PACA Docket No. 2-5620. Order of Dis- 
missal 
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Murphy, O. P., PRODUCE ComPANy, INC. a/t/a O. P. Murpoy & 
Sons v. KELVIN S. Ne d/b/a Kin Yip Company. PACA 
Docket No. 2-5848. Decision and Order 

* NAAM PackING CoMPANY v. M. F. W. TRUCKING, INC. d/b/a TRI- 
ANGLE ENTERPRISES. PACA Docket No. 2-5813. De- 
cision and Order 

Nava, Davin, & Sons v. E. VEGA & Sons PRODUCE. 

Docket No. 2-5748. Decision and Order 

NorRTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. EDDIE ARAKE- 

LIAN. PACA Docket No. 2-5586. Decision and Or- 


ONEONTA TRADING CORPORATION v. WALTER GAILEY & SONS, 
INC. PACA Docket No. 2-5830. Decision and Order 

PACKERS SALES ASSOCIATES, INC. v. PROJECT TRADEWINDS, 
INC. PACA Docket No. 2-5308. Order of Dismissal 

PALIS, PETER d/b/a PETER PALIS FARM v. THE INTERNATIONAL 
Fruit Propucts Co. PACA Docket No. 2-5788. De- 
cision and Order 

PAPPAS, PETE, & Sons, INC. v. PIONEER PRODUCE Co., 
INC. PACA Docket No. 2-5916. Order Requiring 
Payment Of Undisputed Amount And Notice To Show 


Order of Dismissal 

PARKS COMPANY, INC., THE KEN v. HAROLD H. UTTER and Ray- 
MOND L. UTTerR d/b/a GRATZ & UTTER. PACA Docket No. 
2-5786. Decision and Order 

Pat BROKERAGE Co., INC. v. W. F. PINCKNEY Co., INC. PACA 
Docket No. 2-5690. Reparation Order 

*Perro, SAMUEL SIMON, d/b/a SAM PETRO PRODUCE v. E. VEGA AND 

Sons, Inc. PACA Docket No. 2-6036. Order Requir- 
ing Payment of Undisputed Amount 

PLEASANT VALLEY VEGETABLE Co-Op v. Rost. T. COCHRAN & Co., 
INC. PACA Docket No. 2-5850. Decision and Order 

PowER, T.J. & COMPANY v. AFFILIATED OF FLORIDA, 
INC. PACA Docket No. 2-5834. Decision and Order 

Power, T. J., & CoMPANY v. FLORIDA Foop Division oF LUCKY 
Srores, INC. a/t/a KASH ‘N’ KARRY FRIENDLY SUPER MAR- 
KETS. PACA Docket No. 2-5835. Decision and Or- 


*Propuce Propucts, INc. v. ARIZONA FRESH Foops, 
Inc. PACA Docket No. 2-5869. Stay Order 
PROFFER WHOLESALE PRODUCE Co., INC. v. W. F. PINCKNEY Co., 
INC. PACA Docket No. 2-5959. Reparation Order . 
PRUETTE, GRADY v. E. VEGA & SONS PRODUCE. PACA Docket 
No. 2-5660. Decision and Order 
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REIMAN, C. A. d/b/a Tri Points WESTERN v. Fruit UNLIMITED, 
INC. PACA Docket No. 2-5936. Reparation Order 
RELAN, JOSEPH A. d/b/a RELAN PRODUCE FARMS v. GEORGIA 
VEGETABLE Co., INC. PACA Docket No. 2-5798. 
Decision and Order 
RELAN PRODUCE FARMS'- v. GEORGIA VEGETABLE CO., 
INC. PACA Docket No. 2-5798. Stay Order 
* Order on Reconsideration 
RIVERSIDE STRAWBERRY COOLERS, INC. v. W. F. PINCKNEY Co., 
INC. PACA Docket No. 2-5951. Reparation Order . 
*RoBInson, C. H., CoMPANY v. Fioyp J. BEYER. PACA Docket 
No. 2-5881. Decision and Order 
ROGERS BROKERAGE Co. v. Maacic City Propuce Co., 
INC. PACA Docket No. 2-5864. Decision and Order 
ROYAL PACKING Co. v. Ep GIVEN, INC. PACA Docket No. 
2-5822. Decision and Order ; 
*SaLINAS MARKETING COOPERATIVE v. ARIZONA FRESH Foops 
INC. PACA Docket No. 2-5911. Stay Order 
SALINAS MARKETING COOPERATIVE v. TOM LANGE Co., INC. 
PACA Docket No. 2-5810. Decision and Order 
*ScHooL PANTRY, INC. v. LATIN BELLY LIMITED. PACA Docket 
No. 2-5946. Reparation Order 
SHAFER LAKE Fruit, INc. v. KMC Foops Inc. PACA Docket 
No. 2-5890. Dismissal 
SHorE, A.G., Co., INc. v. Four SEASONS WHOLESALE PROo- 
DUCE. PACA Docket No. 2-5743. Decision and Or- 


SILVER CREEK PACKING COMPANY, INC. v. Fruit UNLIMITED, 
INC. PACA Docket No. 2-5926. Reparation Order . 

Stix L’s PACKING COMPANY, INC. v. ARIZONA FRESH FOoops, 
INC. PACA Docket No. 2-5851. Decision and Order 

Stx L’s PackinG Co., INc. v. C. SALADINO AND SON. PACA 
Docket No. 2-5918. Order Requiring Payment Of Un- 
disputed Amount 
Decision and Order 

Six L’s PACKING CoMPANY INC. v. PRECIOSA PACKING House, 
INC. PACA Docket No. 2-5680. Decision and Order 

SMELTZER ORCHARD COMPANY v. Kroupa’s, INC. PACA Dock- 
et No. 2-5838. Order of Dismissal 

SOUTHLAND PRODUCE Co. a/t/a WesTERN Fruit SALES Co. 
v. DELTA PACKING COMPANY. PACA Docket No. 
2-5701. Decision and Order 

*SPADA DISTRIBUTING Co., INC. v. G & T TERMINAL PACKING Co., 
INC. PACA Docket No. 2-5901. Order of Dismissal 
*SrANDARD Fruit & STEAMSHIP CoMPANY v. JOS. NOTARIANNI & 

Company, INC. PACA Docket No. 2-5819. Decision 
and Order 
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STANDARD Fruit & VEGETABLE Co., INC. v. H & H DISTRIBUTING 
Co. PACA Docket No. 2-5987. Order Requiring 
Payment Of Undisputed Amount 

SrarRR Propuce Co. INc. v. FouR SEASONS WHOLESALE PRO- 
pucE. | PACA Docket No. 2-5986. Reparation Order 

Stoops & WILSON, INC. vu. WHOLESALE PRODUCE  Ex- 
CHANGE. PACA Docket No. 2-5775. Decision and 


SuUNKIST GROWERS, INC. v. FISHMAN PRODUCE Co. 
Docket No. 2-5697. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5698. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COM. 
PANY. PACA Docket No. 2-5699. Decision and Or- 


SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5700. Decision and Order 
SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5705. Decision and Order 
* SUPERIOR FARMING CoMPANY v. BANANAS, INC. PACA Docket 
No. 2-6004. Reparation Order 
SymMs Fruit RANCH, INC. v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5876. Order of Dismissal 
*TreIxXEIRA FARMS, INC. v. ARIZONA FRESH Foops, INC. PACA 
Docket No. 2-5913. Stay Order 
*TEIXEIRA Fars, INC. v. BANANAS, INC. PACA Docket No. 
2-6009. Reparation Order 
TEIXEIRA FARMS, INC. v. FruIT UNLIMITED, INC. PACA Docket 
No. 2-5930. Reparation Order 
*TexaS CITRUS EXCHANGE v. ARIZONA FRESH  Foops, 
Inc. PACA Docket No. 2-5874. Stay Order 
UniTeD Potato Distriputors, INC. v. POTATO SALES COMPANY, 
INC. PACA Docket No. 2-5892. Order of Dismissal 
V.P.S. INTERNATIONAL v. TRADE WEST MERCHANDISING, INC. 
PACA Docket No. 2-5907. Order of Dismissal 
*VaL-Mex Fruit Company, INc. v. ARIZONA FRESH Foops, 
Inc. PACA Docket No. 2-5872. Stay Order 
*VeGPACK, INC. v. BANANAS, INC. PACA Docket No. 
2-6006. Reparation Order 
*VeGPAK, INC. v. BANANAS, INC. PACA Docket No. 
2-6008. Reparation Order 
VecPAK, INC. v. Frurr UNLIMITED, INC. PACA Docket No. 
2-5932. Reparation Order 
WELLER, RICHARD PHILLIP d/b/a RICHARD WELLER v. WILLIAM P. 
GEORGE d/b/a WILLIAM ‘KING’ GeorGE. PACA Docket 
No. 2-5773. Decision and Order 
Denial Of Petition To Reopen 
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WELLING, PAUL, INc. v. W. L. BAREFOOT d/b/a BAREFOOT WHOLE- 
SALE & PRODUCE. PACA Docket No. 2-5856. Deci- 
sion and Order 

West Coast PRODUCE SALES, INC. v. J & J DISTRIBUTING Com. 
PANY. PACA Docket No. 2-5770. Dismissal 

WESTSIDE PropucE Co. v. E. L. Kempr & Son, INc. 

Docket No. 2-4866. Dismissal 

WISCONSIN PICKLE PRODUCERS, INC. v. CHICAGO PICKLE PROD 

UCTS, INC. PACA Docket No. 2-5751. Decision and 


YOKOYAMA Bros. a/t/a BEE & BEE PRODUCE v. CAL-VEG SALES, 
INC. PACA Docket No. 2-5828. Decision and Order 


REPARATION DEFAULT DECISIONS (RD): 


ABATTI, C. A. d/b/a ALEX ABATTI BROKERAGE a/t/a A & M Pro. 
DUCE Co. v. SINGH PRODUCE OF NEW Mexico INC. a/t/a ALEx- 
ANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-69 

ABATTI PRODUCE INC. v. SINGH PRODUCE OF NEW Mexico INc. 
a/tla ALEXANDERS WHOLESALE PRODUCE. PACA Docket 
No. RD-82-13 : 

AcE ToMATO Co., INC. v. PRECIOSA PACKING House INc. 
PACA Docket No. RD-81-341 

ACTION PRODUCE v. JAMES H. McGuyrt d/b/a McGuyrt PRODUCE 
Co. PACA Docket No. RD-82-133 

ACTION PRODUCE v. SINGH PRODUCE OF NEW Mexico INC. a/t/a 
ALEXANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-25 

AGRI-PAK Fruit Co. v. BANANAS, INC. PACA Docket No. 
RD-82-103 

AGRI SALES v. PERRY R. HARRISON d/b/a PINE BLUFF PRO 
DUCE. PACA Docket No. RD-82-91 ... 

AMERI-CAL PRODUCE, INC. v. J. R. BRooKs & Son, INc. 

Docket No. RD-81-334. Default Order And Order De- 
nying Petition To Reopen After Default 

ANTHONY Farms, INC. v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-82-169 

ANTLE, BupD, INC. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-350 

APACHE TOMATO Co., INC. v. FARM FRESH PRODUCE Co. 

Docket No. RD-82-6 
Stay Order 600 
Order Vacating Stay 796 
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ARAKELIAN, GEORGE, FARMS INC. v. SINGH PRODUCE OF MEXICO 
Inc. a/t/a ALEXANDERS WHOLESALE PRODUCE. PACA 
Docket No. RD-81-353 

ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. PETE SINGH PROD. 
INC. PACA Docket No. RD-82-68 

ARMATA, E., INC. v. NASSAU/SUFFOLK PRODUCE Co. 
PACA Docket No. RD-82-199 

BAILLIE, JACK T., Co. INC. v. PERRY R. HARRISON d/b/a PINE 
BLUFF PRODUCE. PACA Docket No. RD-82-189 

BANO DISTRIBUTORS, INC. v. WAYNE CUSIMANO, INC. PACA 
Docket No. RD-82-39 

*BATTAGLIA PropUCE SALES, INC. v. EMERSON ELLIOTT PRo. 
DUCE. PACA Docket No. RD-82-219 

BEEF STAKE TOMATO GROWERS INC. v. FLOYD M. “TAD” EVANS 
d/b/a Froyp M. “Tap” EvANS PRODUCE. PACA Docket 
No. RD-82-128 

BENGARD, TOM, RANCH, INC. v. FRUIT UNLIMITED, INC. 

Docket No. RD-82-120 

BERTUCA, TEDDY, d/b/a TEDDY BERTUCA COMPANY uv. ANNA 
DeFe0 d/b/a CENTRAL PRODUCE Co. PACA Docket No. 
RD-82-101 

BERWICK VEGETABLE COOPERATIVE v. WATERMILL EXport, INC. 
PACA Docket No. RD-82-70 

BIANCHI & SONS PACKING Co. v. TOMATOES, INC. PACA Dock- 
et No. RD-81-359 

BLACKWELL PRODUCE COMPANY uv. NIELSEN PRODUCE Co. 
PRCA TIOCKGE NOTICED SID 5 55 fa skies. 5 + ares 0/50 oi cody suecajuenpesgis 61s widen bard oie 

BLUE ANCHOR OF Los ANGELES, INC. v. TIMOTHY S. ANTHONY and 
GREGORY D. JOHNSON d/b/a A-Z UNLIMITED. PACA Dock- 
et No. RD-82-131 

BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. 

Docket No. RD-82-59 

BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. 
Docket No. RD-82-153 

BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. and/or 
RouNDY’s INCORPORATED a/t/a UNITED FOoops. 

Docket No. RD-82-33 

BLUE RIDGE MARKET OF VA. INC. v. SUNSHINE SALAD Co. 
INC. PACA Docket No. RD-82-16 

BONAFEDE, PETER J. d/b/a J. BONAFEDE & SONS v. COLLEY Woops 
Inc. PACA Docket No. RD-82-48 

BONITA PACKING Co. v. ARIZONA FRESH Foops INc. PACA 
Docket No. RD-82-143 

BORDER Fruit Co. INC. v. PETE SINGH Prop. INc. PACA 
Docket No. RD-82-54 
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Boston Tomato Co., INc. v. COLLEY Woops, INC. PACA 
Docket No. RD-81-231. Order Denying Petition To Re- 
open After Default And Vacating Stay Order 

BROWNIE BROKERAGE INC. v. PRODUCE BROKERS INC. PACA 
Docket No. RD-82-129. Order of Dismissal 

*BuLLER, FRANCIS D., SALES v. MICHAEL SCHRICKER. PACA 
Docket No. RD-82-214 

BUSHMAN, H.R., & SON Corp. v. FRIEDMEYER PRODUCE Co. 

INC. PACA Docket No. RD-82-178 
*Byrp PropucE COMPANY v. FOURSOME BROKERAGE INC. 
PACA Docket No. RD-82-216 

CAL-CEL MARKETING INC. vu. FOURSOME BROKERAGE INC. 
PACA Docket No. RD-82-154 

CAL-CEL MARKETING, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-12 

CAL-SHRED INC. a/t/a STRAWBERRY CITY SALES v. PETER J. EMBER- 
TON d/b/a MIxXT PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co. PACA Docket No. RD-82-185 

CAL-VEG SALES INC. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-82-10 

CANADA PACKERS DIVISION OF WILLIAMS Davies Co. INC. v. 
CASITA FARMS INC. PACA Docket No. RD-82-139 

*CAPPELLO, JERRY L. d/b/a J &L CAPPELLO v. IRISH PRODUCE 
Co. PACA Docket No. RD-82-231 

CASILLAS Bros. INC. v. PETER J. EMBERTON d/b/a MIXT PRODUCE 
altla WESTERN MIXT PRODUCE Co. PACA Docket No. 
RD-82-186 

CENTRAL PRODUCE Co. v. LATROBE Foop Mart INC. 

Docket No. RD-82-196 
*CENTRAL VALLEY SALES INC. v. WeBB-Davis Fruit Co., INC. 
PACA Docket No. RD-82-224...... 

COASTAL MARKETING SERVICE INC. v. GIDDENSVILLE PACKING 
ComMPANY, INC. PACA Docket No. RD-82-184 

COLORADO PoTATO GROWERS EXCHANGE uv. IRISH PRODUCE Co. 
PACA Docket No. RD-82-156 

COLORADO POTATO GROWERS EXCHANGE v. LOUIE'S _PRO.- 
DUCE. PACA Docket No. RD-82-168 

COLORADO POTATO GROWERS EXCHANGE v. WARLEY FRuIT & Pro 
DUCE, INC. PACA Deoeket Né. RD- 82-156 ...«.. kde oon reskak bere 1002 

Cook SALES COMPANY v. JAMES H. McGuyrt d/b/a McGuyrt 
PRODUCE Co. PACA Docket No. RD-81-362 

Cook SALES COMPANY uv. RICH-Pac PRODUCE INC. 

Docket No. RD-82-137 
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Cook SALES COMPANY v. WILLIAM JAMES DANILSON d/b/a HAPPY 
DAN’s. PACA Docket No. RD-82-23. Denial Of Mo- 
tion To Reopen After And Default Order 

COUTURE FARMS v. PETER J. EMBERTON d/b/a MIXT PRODUCE a/t/a 
WESTERN MIxt PropucE Co. PACA Docket No. 
RD-82-58 

CROSETTI FROZEN Foops Inc. v. T.J.L. ENTERPRISES INC. 
PACA Docket No. RD-81-364 

CULIACAN PRODUCE COMPANY INC. v. JAMES P. Moreno d/b/a 
VeEG-PRO DISTRIBUTORS. PACA Docket No. RD-82-115 

CULIACAN PRODUCE COMPANY, INC. v. PETE SINGH PROD. 
INC. PACA Docket No. RD-82-41 

CUSUMANO Bros. Co., INc. v. Dice’s Propuce, INc. 

Docket No. RD-82-102 

D.M.B. PACKING CorP. a/t/a DIMARE Bros. INC. OF CALIFORNIA 
v. M.G. HEAVENER d/b/a HEAVENER & SON PRO- 
DUCE. PACA Docket No. RD-82-208 

*DANENBERG, DANNY v. TAMARA Foops, INC. PACA Docket 
No. RD-82-225 

DEBRUYN PRODUCE Co. v. DEFEO Fruit Co., INC. PACA 
Docket No. RD-79-70. Dismissal 

DOBLER, CARL F. and KEN W. DOBLER d/b/a CARL DOBLER & SONS 
v. FRUIT UNLIMITED, INC. PACA Docket No. 
RD-82-121 

Don-A-LYNN Propuce Inc. v. Vi-Mi SprEciALTy House 
INC. PACA Docket No. RD-82-200 

DyAL, LE Roy, JR., INC. v. PHILLIP R. WELLER d/b/a RICHARD 
WELLER. PACA Docket No. RD-81-357. Order Re- 
opening After Default 

EDINBURG Fruit & VEGETABLE Co., INC. v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-60 

ENGLUND EQUIPMENT COMPANY v. DANNY LEWIS YOUNG d/b/a 
HuGH YOUNG PrRopUCE & COMPANY. PACA Docket No. 
RD-79-41. Order of Dismissal 

FAGERSTROM, GLEN H. v. Gro-Pro, INC. and/or Fruit HILL, 
INC. PACA Docket No. RD-82-206 

FANCEE FARMS, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-17 

FANCIFUL COMPANY v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-351 

*FrestA FARMS COOPERATIVE v. YANKEE BROKERAGE, INC. 
PACA Docket No. RD-82-226 

FISHER RANCH CORPORATION v. CARL D. NIELSEN and LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-81-352 
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ForpD, MALVIN G. d/b/a MALVIN ForD PRODUCE v. D & N PRoDUCE 
BROKERS INC. PACA Docket No. RD-82-51 

FoRNEY Fruir & Propuce Co. INc. v. W.F. PIicKNEy Co., 
INC. PACA Docket No. RD-82-119 

Four Star Tomato INC. v. DISETTE FruIT & PRODUCE. PACA 
Docket No. RD-82-166 

Fruit Pak INC. v. T.J.L. ENTERPRISES INC. PACA Docket No. 
RD-82-36 

Fruit SALAD INC. v. BEDDER PRODUCE Co. INC. PACA Docket 
No. RD-82-177 

G. & J. Propuce, INc. v. TOMATOES, INC. PACA Docket No. 
RD-82-155 

G & L Farms v. MIXT PRODUCE a/t/a WESTERN MIxtT PRODUCE 
Co. PACA Docket No. RD-82-95 

G. & S. PropucE Company, INc. v. DEFeo Fruit Co., 
PACA Docket No. RD-79-42. Dismissal sad 

GAFFORD PRODUCE INC. v. WEBB-DAVIS FRUIT COMPANY INC. 
PACA Docket No: NEI-S2- 151. 2 ..cio.dsidsaestasecidas os tec 1001 

GENERAL Potato & ONION Distr. LTD. v. WATERMILL EXPORT 
INC. PACA Docket No. RD-82-53 .. apo 597 

GEORGE BROKERAGE COMPANY INc. v. LA Casita Farms INC. 
PACA Docket No. RD-82-117 


BLUFF PRODUCE. PACA Docket No. RD-82-190 . 
GOLMAN-HAYDEN Co., INC. v. SAM PETRO PRODUCE. 

Docket No. RD-82-34 
GRANADA MARKETING INC. v. BANANAS, INC. 

No. RD-82-104 
GREEN VALLEY PRODUCE Coop. vu. YANKEE BROKERAGE, 

INC. PACA Docket No. RD-82-151 ... 1000 
GRIFFIN & BRAND OF MCALLEN, INC. v. MILLER’S BROKERAGE 

INC. PACA Docket No. RD-82-19 ’ 355 
GRIFFIN & BRAND SALES AGENCY INC. v. Louis M. Patomo d/biz 

LOUIE’S PRODUCE. PACA Docket No. RD-82-210 .... chase 
GRIFFIN-HOLDER Co. v. RICH-PAC PRODUCE INC. PACA Dock- 

et No. RD-82-147 ... ; 1000 
GROWERS MARKETING SERVICE INC. v. CHRIS SALAZAR, JR. d/b/z 

GREEN VALLEY PRODUCE DISTRIBUTORS. PACA Docket 


789 
999 

GROWERS MARKETING SERVICE INC. v. PHILIP MARRA 
PACA Docket No. RD-82-145 .. EE they a Cee ence 
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HALL, H. & Co. INC. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-82-22 
HAMILTON, L. R., INC. v. JAMES P. Moreno d/b/a VEG-Pro Dis- 
TRIBUTORS. PACA Docket No. RD-82-96 
HANESS, Mark L., d/b/a C. J.’3 BROKERAGE v. ARIZONA FRESH 
Foops, INc. PACA Docket No. RD-81-292. Order 
Reopening After Default 
HARLOFF, ROGER, PACKING, INC. v. PRECIOSA PACKING HOUuSE, 
INC. PACA Docket No. RD-82-195 
HARLOFF, ROGER, PACKING, INC. v. SPRINGFIELD TOMATO Co., 
INC. PACA Docket No. RD-82-50 
Harney, Gary D. d/b/a Gary D. HARNEY Co. v. MARANO BROS. 
Du PAGE PRroDUCE INC. PACA Docket No: RD=-82-123 ............... 
HARRISON Prop. Co. a/t/a HARRISON & LOGAN Prop. Co. v. HER- 
BERT W. Lewis d/b/a HERBERT LEWIS PRODUCE. PACA 
Docket No. RD-82-126 
HARTLEY, BLAINE, INC. v. CARLO A. Sacco, JR. d/b/a CARLO’S 
PRODUCE. PACA Docket No. RD-82-100 
HARVEST SALES, INC. v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-349 
HOMESTEAD TOMATO PACKING Co. INC. v. FRANK SHIRLEY, JR. and 
FRANK SHIRLEY, SR. d/b/a FRANK SHIRLEY & SON. PACA 
Docket No. RD-81-344 
HorWATH & ASSOCIATES INC. v. JAMES P. MORENO d/b/a VEG-PRO 
DISTRIBUTORS. PACA Docket No. RD-82-20 
*HorwatH & Co. INC. a/tla GONZALES PACKING Co. v. PRECIOSA 
PACKING HouskE, INC. PACA Docket No. RD-82-218 
HOvVERSEN & Sons v. Fruit UNLIMITED INC. PACA Docket 
No. RD-82-108 
Hunt Or ComPANY ajlt/a. PLANTATION PRODUCE COMPANY 
uv. CLYDE S. BERRYHILL and JAMES R. BERRYHILL d/b/a BER- 
RYHILL’S PRODUCE. PACA Docket No. RD-82-38 
Hunt Om Company a/t/a PLANTATION PRODUCE COMPANY 
v. DAvipD) L. ANTHONY d/b/a Tri S?raTE BROKER. 
AGE. PACA Docket No. RD-81-347 
IDAHO PoTATO PACKERS CORP. v. FARM FRESH PRODUCE Co. 
PACA Docket No: RD=62= 140). on. Pate eee hes ean a vee eee eae ea 1000 
IMPERIAL PRODUCE Co. INC. v. J & L Propuce INc. 
Docket No. RD-82-55 
J-B DISTRIBUTING Co. v. RicH-Pac Propuce, INC. 
Docket No. RD-82-140 
*J-B MARKETING, INC. v. KENNETH CAPPS PRODUCE. 
Docket No. RD-82-220 
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*J & C Enterprises INC. v. LATIN AMERICAN PRODUCE INC. 
PACA Docket No. RD-82-227 
* JACKSON, JOHNNY R. d/b/a JOHNNY JACKSON v. BERT Cas. 
TILLE. PACA Docket No. RD-82-229 
* JACOBSON PRropuUCE INC. v. ARVIN PRODUCE. PACA Docket 
No. RD-82-217 
JEWETT, LES, ASSOCIATES v. SINGH PRODUCE OF NEW Mexico INc. 
altla ALEXANDERS WHOLESALE PRODUCE. PACA Docket 
No. RD-82-88 
JOHNSTON-GIBSON SALES COMPANY vu. ARIZONA FRESH Foops 
INC. PACA Docket No. RD-82-82 
JOHNSTON-GIBSON SALES COMPANY v. WEBB-DAVIS FRuiT Co. 
PACA Docket No. RD-82-114 
JONES, BoB, RANCH v. DEFEO Fruit Co., INc. PACA Docket 
No. RD-79-51. Dismissal 
JONES, PAUL D., INc. v. DISETTE Fruit & PRODUCE. PACA 
Docket No. RD-82-204 
JOHNSTON-GIBSON SALES COMPANY v. CARL D. NIELSEN and 
LEADELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. 
PACA Docket No. RD-82-24 
JOSEPHSON, LYNN, PRODUCE INC. v. BANANAS, INC. 
Docket No. RD-82-67 
Denial of Motion to Reopen After Default 1003 
KARRAT BROKERAGE Co. v. La Casita Farms INc. 
Docket No. RD-82-146 1000 
KELLERS’ WAPATO FRuiT Co. INC. v. RUSSELL E. ELLIS and Be- 
LINDA G. ELLIS d/b/a Ray CosTA BROKERAGE Co. PACA 
Docket No. RD-82-8 
KELSEYVILLE PACKING COMPANY v. PETER J. EMBERTON d/b/a 
MIxT PRODUCE a/t/a WESTERN MIxT PRODUCE Co. PACA 
Docket No. RD-82-187 
KING, JOSEPH, & Sons, INC. v. WooDSIDE PRODUCE COMPANY, 
INC. PACA Docket No. RD-82-144 
Stay Order 
Kina SALAD Avocapo Co. INC. v. PRECIOSA PACKING HOUSE 
INC. PACA Docket No. RD-82-2 
KING SALAD Avocabo Co. INC. v. TROPICAL FruITS OF HOUSTON 
INC. PACA Docket No. RD-82-176 
Kincs CANYON Fruit SALES Corp. v. WATERMILL Export INC. 
PACA Docket No. RD-82-124 
KinGs, THE, CREEK CANNING Co. INC. v. PRECIOSA PACKING 
House Inc. PACA Docket No. RD-82-132 
KNoB CREEK APPLES a/t/a RAYMOND Crotts & Son v. RICHARD 
SmitH d/b/la S & S PRODUCE. PACA Docket No. 
RD-82-74 
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KOSTER ENTERPRISES PACKING DIVISION v. NIELSON PRODUCE 
Co. PACA Docket No. RD-82-212 

LAGUNA MARKETING INC. v. MIXT PRODUCE. PACA Docket 
No. RD-82-76 

LA MANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. PRECIOSA PACK- 
ING House INc. PACA Docket No. RD-82-14 

LAND, RAYMON J. v. DANNY BYARGEON. PACA Docket No. 
RD-82-209 

LAVENADA LAND & CATTLE Co. a/t/a LAGUNA PRODUCE Co. 
v. MILLER’S BROKERAGE INC. PACA Docket No. 
RD-82-84 

LisA, INC. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-82-43 

LIVACICH, JOHN, PRODUCE INC. a/t/a VISTA SALES v. PETER J. EM- 
BERTON d/b/a MIxT PRODUCE a/t/a WESTE 
Co. PACA Docket No. RD-82-97 

LIVACICH, JOHN, PRODUCE INC. a/t/a VISTA AVOCADO v. PETER J. 
EMBERTON d/b/a MIxT PRODUCE a/t/a WESTERN MIXT PRo- 
DUCE Co. PACA Docket No. RD-82-173 

M & M Propuce v. Dicr’s Propuce INc. PACA Docket No. 
RD-82-165 

MacDonaLD Import Co. INC. v. DERRICK Moo YOUNG. 
PACA Docket No. RD-82-207 

MAILLEY-QUALITY PRODUCE Co. INC. v. LE MARCHE PRODUCE, 
INC. PACA Docket No. RD-82-130 i. 6896 

MAINE FARMERS EXCHANGE v. MICHAEL PADULA d/b/a M. PADULA 
PEELED POTATOES. PACA Docket No. RD-81-342 21 

MAINLINE Potato Co., INC. v. MILLER’S BROKERAGE INC. 
PACA Docket No. RD-82-81 788 

MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
INC. PACA Docket No. RD-81-169. Order Reopen- 
INGVUATEr POLAWe 5) oc5.3 Seco aie CS es DR Ae 

MANA-HILL PACKING Co., INc. v. C. SALADINO & SON. PACA 
Docket No. RD-82-62 

MANA-HILL PACKING Co., INC. v. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. RD-82-3 

MANIS, WILLIAM, CoMPANY v.D & N PRODUCE BROKERS 
INC. PACA Docket No. RD-82-116 

MANNING, JOHN, & Co. INC. v. SAMUEL SIMON PETRO d/b/a SAM 
PETRO PRODUCE. PACA Docket No. RD-82-93. — Rep- 
aration Order 

MAREX INTERNATIONAL, INC. a/t/a NATIONWIDE PRODUCE Dis- 
TRIBUTORS v. ROBERT A. FERWERDA d/b/a Four SEASONS 
WHOLESALE PRODUCE. PACA Docket No. RD-81-346 
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MarTIN PropucE Co. INC. v. PINE BLUFF PRODUCE. PACA 
Docket No. RD-82-86 
MAULHARDT, H. H. PACKING Co. v. CARL D. NIELSEN and LEa~- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-106 
MAULHARDT, JOHN W. and MILTON E. NELSON d/b/a NELSON & 
MAULHARDT MARKETING Co. v. CARL D. NIELSEN and LEA- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-44 
May Farms, Inc. v. JELLY & Sons Hasty Taters. PACA 
Docket No. RD-82-46 
May Fars, INC. v. WESTERN FRuIT INC. PACA Docket No. 
RD-82-127 
MAZZEI-FRANCONI Co. v. DICE’S PRODUCE INC. PACA Docket 
No. RD-82-64 P 
MAZZEI-FRANCONI Co. v. FruIT UNLIMITED, INC. PACA Dock- 
et No. RD-82-63 
Mazzige FarMsS SALES INC. v. DICE’S PRODUCE INC. 
Docket No. RD-82-47 
MAzzIE FARMS SALES INC. v. NIELSEN PRODUCE Co. PACA 
BIOCMETG PU RUE cde 2 55 «wis ea ws erm wknd ale oh aa is Oe eee 
MENDELSON-ZELLER Co., INC. v.W.F. PINCKNEY CO., 
INC. PACA Docket No. RD-82-201 
MEYER TOMATOES v. PETE SINGH Prop. INC. PACA Docket 
No. RD-81-355 fate 
MEYER TOMATOES v. PRECIOSA PACKING HOUSE. PACA Dock- 
et No. RD-82-4. Order of Dismissal 
MIDWEST MARKETING Co. v. DICE’S PRODUCE INC. 
Docket No. RD-82-65 ...... 
MILLER’S BROKERAGE INC. v. CENTRAL PRODUCE Co. 
Docket No. RD-82-148 . . 1000 
MILLS DISTRIBUTING COMPANY uv. RICH-PAC PRODUCE, INC. 
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1324 AGRICULTURE MARKETING AGREEMENT ACT, 1937 
Cite as 41 A.D. 1324 


(No. 21,730) 


In re COUNTY LINE CHEESE COMPANY, INC., COUNTY LINE CHEESE COM- 
PANY, a division of Beatrice Foods Co., a corporation, and MEADOW 
GOLD DAIRY, a division of Beatrice Foods Co., a corporation. AMA 
Docket No. M 49-1. Ruling issued July 8, 1982. 


Indiana milk order—Ruling regarding question of lawfulness in conduction 
a trial-type hearing for purpose of receiving de novo evidence 


Ruling by Donald A. Campbell, Judicial Officer. 


RULING ON CERTIFIED QUESTION 


This proceeding was instituted under § 8c (15) (A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. 
§ 608c (15) (A) ), by petitioners challenging the validity of various pro- 
visions and determinations under the Order Regulating the Handling of 
Milk in the Indiana Marketing Area (7 C.F.R. Part 1049). On April 13, 
1982, the Judicial Officer ruled on a previous question certified by 
Judge Baker. 41 Agric. Dec. 640. 

The present question certified by Judge Baker is: 


Whether, in this proceeding under 7 U.S.C. §608c (15) (A), 
it is appropriate or lawful to conduct a trial-type hearing at 
the request of respondent, for the purpose of receiving de 
novo evidence on issues raised by the Amended Petition to 
the Secretary filed June 18, 1982? 


Respondent has made no showing at present warranting a trial-type 
hearing in this proceeding. “It is well established that when the lawful- 
ness of the Order itself or a provision thereof is attacked, the Act affords 
no trial de novo by way of the 8c (15) (A) petition.” In re Leonberg, 32 
Agric. Dec. 763, 792 (1973). 

Respondent should, however, be afforded the opportunity to make a 
further demonstration to the Administrative Law Judge that a trial- 
type hearing is necessary in this proceeding. For example, the previous 
ruling of the Judicial Officer in this proceeding relates to the legality of 
the order where the supply plant’s milk is not needed or wanted by a dis- 
tributing plant, and will not be used by a distributing plant (41 Agric. 
Dec. at 645-46). If, as a matter of fact, milk was in short supply during 
the relevant period and was needed by distributing plants in the area, it 
would “border on the absurd” to “permit petitioner to receive the pricing 
benefits of pooling its milk receipts without fulfilling ‘its obligation of 
supplying fluid milk when needed to the market’” (41 Agric. Dec. at 
646). If the milk was actually needed during the relevant period, there is 
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no need to decide the hypothetical question as to whether the order 
would be invalid as applied to a situation where the milk was not needed. 
Respondent denies the allegations of paragraphs 8 and 9 of the amend- 
ed petition, which state: 


8. County Line Cheese Company, Inc. (and its predeces- 
sor operating division, both hereinafter referred to as 
“County Line Cheese”) operates a supply plant located in 
Shipshewana, Indiana at which Grade A milk is received 
from dairy farmers and cooperative associations and is 
marketed to distributing plants and for manufacture into 
Class III products at an unregulated manufacturing facil- 
ity, operated by County Line Cheese, located at Auburn, 
Indiana. 


9. Meadow Gold Dairy, Fort Wayne, Indiana, is a dis- 
tributing plant which receives a regular supply of raw, 
bulk, Grade A milk from cooperative associations and from 
the Shipshewana supply plant operated by County Line 
Cheese. Meadow Gold processes such milk into various 
Class I products; markets Class I and Class II products on 
routes and to other plants; and ships Grade A milk, not 
needed for other disposition by the distributing plant, to 
various manufacturing facilities including the County Line 
Cheese plant located in Auburn, Indiana. 


The parties should not be put to the expense of a trial-type hearing 
with respect to a denial of such allegations unless respondent demon- 
strates that there is a serious controversy as to significant facts, of a na- 
ture not governed by the Leonberg decision. 

From petitioners’ arguments, it appears that petitioners have aban- 
doned their challenge with respect to various factual issues originally 
raised which would seem to preclude the necessity for a trial-type hear- 
ing, in view of the Leonberg decision. Before a trial-type hearing is held, 
respondent should be required, either in a prehearing conference or in a 
brief, to specify with particularity each significant fact which respond- 
ent regards as in controversy. Petitioners should then be afforded the 
opportunity to agree with respondent’s view of the facts or to demon- 
strate that the controverted facts are not material. In deciding whether 
to hold a hearing, the Administrative Law Judge should follow carefully 
the Leonberg decision. 

There would seem to be no basis here for petitioners’ suggestion that 
the Judicial Officer decide the case under 7 C.F.R.§ 900.71. 





ANIMAL WELFARE ACT 
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(No. 21,731) 


In re RICHARD HIX and EILEEN M. MORRON d/b/a BELL COUNTY ZOO, 
and CITY OF LUFKIN, TEXAS d/b/a ELLEN TROUT ZOO. AWA Docket 
No. 187. Decided July 16, 1982. 


Standards and regulations—Civil penalty—Consent 


Respondent City of Lufkin, Texas d/b/a Ellen Trout Zoo consented to an order to cease and 
desist from violating the Act and the standards and regulations issued thereunder. 
Respondent is also assessed a civil penalty of $100.00, and shall spend $200.00 to- 
ward the care of animals in the Ellen Trout Zoo. The Director and Animal Care Su- 
pervisor of the Ellen Trout Zoo are ordered to attend a training course for zoo per- 
sonnel or animal handlers. 


Donald A. Tracy, for complainant. 
Robert L. Flournoy, Lufkin, Tex., attorney for respondent Lufkin. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO 
RESPONDENT CITY OF LUFKIN 


This proceeding was instituted under the Animal Welfare Act, as 
amended (“Act”) (7 U.S.C. 2131 et seq.), by a Complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service (“APHIS”), 
United States Department of Agriculture, charging that respondents 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2, and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (7 CFR 1.138). 

Respondent City of Lufkin admits the jurisdictional allegations of the 
Complaint, specifically admits the jurisdiction of the Secretary of Agri- 
culture and waives oral hearing and further procedure under the Rules 
of Practice applicable to these proceedings (7 CFR Part 1). Complainant 
and respondent City of Lufkin agree to the issuance of this decision for 
the purpose of settling this matter between them. 


FINDINGS OF FACT 


1. Respondent City of Lufkin owns and operates a zoo known as the 
“Ellen Trout Zoo” which has a mailing address of P.O. Drawer 190, Luf- 
kin, Texas 75901. 

2. Respondent City of Lufkin at all times material herein was licensed 
under the Animal Welfare Act as a Class C exhibitor. 

3. Respondent City of Lufkin, upon submission of its Annual Report 
and Continuation of license received a copy of the regulations and stand- 
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ards contained in Title 9, Chapter 1, Subchapter A of the Code of Feder- 
al Regulations and agreed in writing to comply with them. 

4. Gordon Henley is the Director of the Ellen Trout Zoo and Philip 
Mathews is an Animal Care Supervisor at the Ellen Trout Zoo. 

5. On or about July 8, 1981, respondent City of Lufkin attempted to 
transfer to respondents Hix and Morron (“Bell County Zoo”) two Sooty 
Mangabey Monkeys (“monkeys”). 

6. As a result of, among other things, the inadequate ventilation 
openings of the crates used for the holding and transport of the monkeys 
and extended exposure to the heat, the monkeys died, apparently of ex- 
cessive heat. 


CONCLUSIONS 


Respondent City of Lufkin, having admitted the jurisdictional facts 
and having agreed with complainant to the entry of a consent decision, 
the following order is issued. 


ORDER 


Respondent City of Lufkin shall comply with each and every provision 
of the Animal Welfare Act (7 U.S.C. 2131 et seq.) and the standards and 
regulations issued thereunder (9 CFR Parts 1, 2 and 3) and shall cease 
and desist from any violations thereof. 

Respondent City of Lufkin is assessed a civil penalty of $100.00 which 
shall be paid within thirty days after the date this order become effec- 
tive. Payment shall be by certified check or money order payable to the 
Treasurer of the United States and forwarded to Donald A. Tracy, 
United States Department of Agriculture, Office of the General Counsel, 
Room 2014, South Building, Washington, D.C. 20250. 

Respondent City of Lufkin shall spend, in addition to the funds al- 
ready allocated to the Ellen Trout Zoo, $200.00 toward the care of the 
animals, either for training of zoo personnel or otherwise. 

Gordon Henley and Philip Mathews will attend a training course for 
zoo personnel or animal handlers which is approved by the U.S.D.A. 
Area Veterinarian in Charge. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day it is served on respondent City 
of Lufkin. 





ANIMAL WELFARE ACT 
Cite as 41 A.D. 1328 


(No. 21,732) 


In re ALBERT D. WOLFREY, JR. d/b/a ANIMAL CRACKER PARK. AWA 
Docket No. 192. Decided July 29, 1982. 


Standards and regulations—Civil penalty—Consent 


Respondent consented to an order to cease and desist from violating the Act, and the stand- 
ards and regulations issued thereunder. Respondent is also assessed a civil penalty 
of $500.00. 


Patricia V. Fettman, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. §2131 et seq.), by a Complaint filed by the Adminis- 
trator, Animal and Plant Inspection Service (“APHIS”), United States 
Department of Agriculture, charging that respondent willfully violated 
the Act and the regulations and standards issued thereunder (9 CFR 
Parts 1, 2, and 3). This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to these proceedings (9 
CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in 
paragraph 1 of the Complaint; specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure and consents and 
agrees for the purpose of settling this procedure and for such purpose 
only, to the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Albert D. Wolfrey, Jr. d/b/a Animal Cracker Park, hereinafter re- 
ferred to as respondent, is an individual whose mailing address is 9627 
Voris Road, Logan, Ohio 43138. 

2. The respondent, at all times material herein, was licensed as an ex- 
hibitor, as defined by section 2 (h) of the Act (7 U.S.C. §2132 (h) ). 

3. At the time of licensing under the Act, respondent was apprised of 
the provisions of the Act and the regulations and standards and agreed 
in writing to comply with the provisions. 
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CONCLUSIONS 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent Albert D. Wolfrey, Jr. d/b/a Animal Cracker Park shall 
comply with each and every provision of the Animal Welfare Act (7 
U.S.C. §2131 et seq.) and the standards and regulations issued thereun- 
der (9 CFR Parts 1, 2, and 3) and shall cease and desist from any viola- 
tion thereof, and, in particular shall 1) by October 15, 1982, have con- 
structed a perimeter fence and barriers on his premises to assure safety 
to both the public and the animals and 2) transport and exhibit the ani- 
mals in primary enclosures which minimize risk of harm to the public. 

Further, respondent is assessed a civil penalty of $500 which shall be 
paid by certified check or money order made payable to the order of the 
Treasurer of the United States and which shall be forwarded to Patricia 
V. Fettmann, Office of the General Counsel, Room 2014, South Build- 
ing, United States Department of Agriculture, Washington, D.C. 20250, 
within 30 days from the date that this Order becomes effective. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 21,733) 


In re VOLUNTEER HOTEL AND RESTAURANT SUPPLY, INC. FMIA Dock- 
et No.61. Decided July 27, 1982. 


Adulterated hamburger—Withdrawal and denial of inspection 
service—Consent 


Respondent consented to an order withdrawing and denying its inspection service for a pe- 
riod of two years. The period of withdrawal and denial shall be held in abeyance and 
not become effective for so long as respondent complies with all the provisions of 
the order. 


Sally M. Lorang, for complainant. 
Benjamin Young, New York, N.Y., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act, as amend- 
ed (21 U.S.C. 601 et seg.), and the applicable Rules of Practice (9 CFR 
335.1 et seq.), to withdraw federal meat inspection service from re- 
spondent Volunteer Hotel and Restaurant Supply, Inc. This proceeding 
was commenced by a complaint filed on April 23, 1982, by the Adminis- 
trator of the Food Safety and Inspection Service, United States Depart- 


ment of Agriculture, which is responsible for the administration of the 
Federal Meat Inspection Act. The parties and Harry Heller have agreed 
that this proceeding should be terminated by the entry of the Consent 
Decision set forth below and have agreed to the following stipulation: 

1. For the purposes of this stipulation and the provisions of this Con- 
sent Decision only, respondent Volunteer Hotel and Restaurant Supply, 
Inc., and Harry Heller admit the Findings of Fact set forth herein, admit 
all of the jurisdictional allegations of the complaint, and waive: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
law or discretion, as well as the reasons or bases thereof; and 

(c) All rights to seek judicial review and otherwise challenge or con- 
test the validity of this decision. 

2. The respondent Volunteer Hotel and Restaurant Supply, Inc., and 
Harry Heller stipulate that the United States Department of Agriculture 
is the “prevailing party” in this proceeding and waive any action against 
the United States Department of Agriculture, under the Equal Access to 
Justice Act of 1980, Pub. L. 96-481, which went into effect October 1, 
1981, for fees and other expenses incurred by respondent and Harry 
Heller in connection with this proceeding. 
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3. The Stipulation and Consent Decision are for settlement purposes 
in this proceeding only and do not otherwise constitute an admission or 
denial by respondent Volunteer Hotel and Restaurant Supply, Inc., or 
Harry Heller that they have violated the regulations or statutes in- 
volved. 


FINDINGS OF FACT 


1. Volunteer Hotel and Restaurant Supply, Inc., hereinafter referred 
to as the respondent, is a corporation which operates a meat processing 
establishment at 401 West 38th Street, New York, New York 10018, 
and is, and at all times material herein was, the recipient of inspection 
service under Title I of the Federal Meat Inspection Act at said establish- 
ment. 

2. Harry Heller is, and at all times material herein was, President and 
ten percent or more stockholder of, and responsibly connected with, the 
respondent. 

3. Respondent, on or about February 5, 1982, was convicted in the 
United States District Court for the Southern District of New York, of 
two misdemeanor violations for preparing hamburger and ground beef, 
which were capable of use as human food and were adulterated at the 
time of such preparation, in that a substance, to wit, pork spleens, was 
added to or mixed with the meat food products in violation of Title 21, 
United States Code, Sections 601 (m) (8), 610 (a) and 676 (a). 

4. Harry Heller, on or about February 5, 1982, was convicted, in the 
United States District Court for the Southern District of New York, of 
two misdemeanors for the sale and transportation of hamburger, which 
was capable of use as human food and was adulterated at the time of 
such sale and transportation, in that a substance, to wit, pork spleens, 
was added to or mixed with the hamburger, in violation of Title 21, 
United States Code, Sections 601 (m) (8), 610 (b) (1), 676 (a); Title 18, 
United States Code, Section 2. 


CONCLUSIONS 


Inasmuch as the parties and Harry Heller have agreed to the provi- 
sions set forth in the following Consent Decision in disposition of this 
proceeding, such Decision will be issued. 


ORDER 


I. Inspection Service under Title I of the Federal Meat Inspection Act 
(21 U.S.C. 601 et seq.) is, for a period of two years, withdrawn from and 
denied to respondent, its officers, directors, successors, affiliates and as- 
signs, directly or through any corporate or other device. This two year 
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period of withdrawal and denial will be held in abeyance and will not be- 
come effective: 

(a) For so long as Harry Heller, after 90 days of the effective date of 
this Consent Decision, is not associated with, and does not provide direc- 
tion or advice to, and exercise control over or participate in any aspect of 
the operations of, respondent, its successors, assigns or affiliates direct- 
ly or through any corporate or other device, as a partner, officer, direc- 
tor, shareholder, consultant, or employee, and for so long as Harry 
Heller does not enter on the premises of respondent, its successors, as- 
signs or affiliates; 

(b) For so long as, within two years of the effective date of this Or- 
der, respondent or any of its officers, employees, agents or affiliates do 
not violate (as that term is defined in paragraph II infra) any section of 
the Federal Meat Inspection Act involving the preparation, sale, trans- 
portation, or attempted distribution of any adulterated or misbranded 
product; and 

(c) For so long as, within two years of the effective date of this Or- 
der, respondent: 

(1) does not knowingly employ or add in any capacity, and indi- 
vidual who has been convicted, in any federal or state court, of any fel- 
ony, or more than one violation of any law, other than a felony, based 
upon the acquiring, handling or distributing of unwholesome, misla- 
beled, or deceptively packaged food, or fraud in connection with transac- 
tions in food; and 

(2) immediately terminates its connection with any such individ- 
ual when that individual’s conviction becomes known. 

II. The term violate, as used in paragraph I (b) herein, means a viola- 
tion found upon conviction (or upon affirmation of conviction, if ap- 
pealed) or upon a final decision in a formal adjudicatory proceeding be- 
fore the Secretary (or upon affirmation of the Secretary’s decision, if ap- 
pealed), and if it is found that there is any such violation of any term of 
this Order, the suspension of the withdrawal and denial of inspection 
service under Title I of the Federal Meat Inspection Act shall be termi- 
nated and denial will become effective immediately. This provision shall 
not preclude the referral of any such violation to the United States De- 
partment of Justice for possible criminal or civil proceedings. 

Il. This consent decision will become effective on August 15, 1982, 
except that the provisions of paragraph (a) of section I concerning the 
severence of Harry Heller’s shareholding or other financial and owner- 
ship interest in respondent, its successors, assigns and affiliates, will not 
become effective until 12 months after the effective date of this Consent 
Decision. 
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(No. 21,734) 
Inre JOHN HARNEY. HPA Docket No. 137. Decided May 27, 1982. 


Showing and exhibition of sored horse, failure to prove—Dismissal of complaint 


Where complainant failed to sustain its burden of proving respondent showed and exhib- 
ited a sored horse, the complaint is dismissed. 


Ronald K. Silver, for complainant. 
James C. Burns, Jr., Shelbyville, Tenn., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


A Complaint was filed on December 3 1979 alleging that Respondent 
John Harney violated the Horse Protection Act (15 USC 1821 et seq; 
“Act”) and related regulations (9 CFR 11.1 et seq) when he exhibited and 
entered for the purpose of showing and exhibiting an allegedly “sored” 
horse known as Bum’s Bad News in the April 13 1979 Mississippi State 
Charity Horse Show at Jackson, Mississippi. Complainant sought a civil 
penalty of $2,000.00 and disqualification for a period of at least one year 
(15 USC 1825 (c) ). 

Respondent Harney filed an Appearance and Answer June 10 1980 


denying all allegations in the Complaint and demanding a hearing. 

The matter was assigned to me on June 23 1981. Trial of the issues 
took place October 5-7 1981 in Shelbyville, Tennessee. After the trial, 
Respondent filed on October 30 1981 an Amended Answer raising a 
variety of constitutional issues. The final brief was filed March 8 1982. 


OE FE FE Ra oe 


Respondent John Harney entered and exhibited a horse known as 
Bum’s Bad News at the Mississippi State Charity Horse Show on April 
13 1979. Respondent Harvey’s mail address is Route 6, Mufreesboro, 
Tennessee 37130. 

The evidence herein establishes a prima facie case that Bum’s Bad 
News was suffering from sensitivity in the pasterns of its forelimbs 
when it was examined in the post-show examination April 13 1979 at 
the Mississippi State Charity Horse Show. 

However, conceding that some sensitivity was shown, that sensitivity 
was not such as to justify a finding that this horse was “sored” in viola- 
tion of the Act when it was exhibited and shown that evening. 

A well qualified and experienced team of United States Department of 
Agriculture (USDA) veterinary medical officers was assigned to attend 
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that show for the purpose of observing and inspecting to determine if 
any violations of the Act occurred. 

This team of well qualified veterinary medical officers did not fully 
agree on their various findings and conclusions, and there was no 
examination by thermovision. 

No member of the team had any “independent present recollection” of 
having examined this particular horse on April 13 1979, although they 
did clearly recall being at the show and the assignments they had. In 
short, the members of the inspection team were able to recall the events 
concerning this particular horse only because of their brief affidavits 
which they completed at that time. CE #1, CE #4 and CE #6. However, 
the inspecting veterinarians testified extensively about their general or 
usual custom or practice, implying that the usual custom or practice was 
probably followed on April 13 1979. 

Initially, Bum’s Bad News was selected for a post-show examination 
by a USDA veterinarian sitting in the viewing stands observing the 
horses as they were being exhibited. Bum’s Bad News was selected by 
him for post-show examination because he “showed signs of stress. The 
signs of stress were heavy respiration and excessive sweating.” CE #1. 

A post-show examination in the USDA inspection area showed that 
“upon application of slight digital palpation of the right front foot, this 
horse became very unruly and tried and did pull its foot out of my hand. 
I took the foot again and the horse displayed pain by flinching and pull- 
ing its foot and leg vigorously to the extent of rearing slightly back on its 
hind legs and examined the left front foot and the horse continued to 
show pain by pulling the foot rather vigorously in an effort to put it back 
on the ground. I found the posterior pastern area of both front feet to be 
sore and the callouses seemed to be the most painful on palpation. I 
found soreness on each medial and lateral surface of both pasterns 
situated about one-half inch to one inch above the coronary band.” CE 
#4. 

A second USDA veterinary examiner then found the horse upon 
examination to be “sweating heavy [and] his nostrils were flared out on 
breathing.” He also found: 


“On light digital palpation, I found a painful area on the 
medial and lateral sides of each front foot about midway 
between front and back just above the coronary band. This 
area was about the size of a nickel. 


“Pain was evident by the horse tightening up his leg 
muscles, trying to pull foot out of my hands, stretching out 
his neck and head each time I applied pressure to the area. 
When I released the pressure I could feel the leg muscles 
relax and he stopped stretching his neck and head. 
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“On the back of the pasterns of both front feet I found 
small painful areas about the size of a dime above the bulb 
of both heels and in the center between the bulbs of the 
heels. The left foot seemed to be more painful than the 
right. Pain was evident by the horse tightening up his leg 
muscles, trying to pull his foot out of my hands, stretching 
out his neck and head each time I applied pressure to these 
areas. When I released the pressure, I could feel the leg 
muscles relax and he stopped stretching his head and 
neck.” CE #6. 


Both post-show examiners opined that the horse was sore from the use 
of both chemical and mechanical training aids. Yet the anterior pasterns 
showed no abnormality. 

One of the post-show examiners found very strong and dramatic re- 
flexes and responses on his palpation of both front feet, yet the other 
examiner found the left foot more sensitive than the right foot. 

Both examiners made the same mistake in their affidavits charac- 
terizing the horse as “male” and each later corrected that mistake. 

Both examiners inaccurately characterized lesions as “granulomas” 
which they testified were more accurately called “callouses.” 

The anterior pasterns showed no indication of soring, nor any abnor- 
mal responses on palpation, even though “the front [of the] pastern” is 
usually the area “deliberately” sored. RE #2, page 1. 

There are five (5) cardinal signs of inflammation: Redness, swelling, 
heat, impaired function and pain. 

The examiners here based their impression that the horse was “sored” 
on the horse’s responses to palpation which they interpreted as an 
indication of “pain.” The other four (4) cardinal signs were insignificant 
or not present. 

The characteristic stance, the reluctance to move and the deviation 
from normal gait, which are characteristics of a “sored” horse (RE #2, 
pages 1-2) were not factors explicitly noted in any of the keystone affi- 
davits. 

The Respondent trainer, immediately after he learned that his horse 
was to be “written up” as “sored”, sought out the senior veterinary of- 
ficer in charge of the team and requested that the horse by re-examined. 
That request was denied solely because the horse had already left the 
inspection station. 

The USDA veterinary medical officers believe that once the horse has 
departed from the inspection station, the “identity” of the horse is 
destroyed, implying that some anesthetising agent might be used on the 
horse to diminish or completely eliminate signs of “soreness.” Jn re 
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Richard L. Thornton and Bill Cantrell, 41 AD , JO decision 5/19/82, 
slip opinion page 16. While this position has merit, it is not conclusive. 

Respondent Harney went to the show officials and had a request made 
over the public address system asking for a veterinarian, who would be 
willing to examine a horse, to proceed to the stable area. 

A veterinarian in private practice in Jackson, Mississippi responded to 
the request and examined Bum’s Bad News at about 11:00 p.m., approxi- 
mately one or one and one-half hours after the horse had been shown. 
This was the first time that this veterinarian had been called to examine 
a horse under circumstances like this. He, however, had had considerable 
exposure to both sored and unsored Tennessee Walking Horses in his 
lengthy private practice. 

This veterinarian observed the horse being led out from the stable 
without any apparent abnormality in its movement, and examined the 
pastern areas of the forelegs finding some sensitivity, a little more on 
the left than the right. He felt that the horse was not sored, and that it 
had not been anesthetised (“blocked”) since it had been inspected by the 
USDA inspectors, because of the actions, reflexes and responses of the 
horse. Transcript page 206. 

He believed that any Tennessee Walking Horse which had been 
trained and shown would show some sensitivity, comparable to that 
which he found in Bum’s Bad News. 

This veterinarian did not know Respondent Harney, had no expecta- 
tion of any relationship with Respondent Harney, had his practice in 
Jackson, Mississippi, far from Respondent Harney’s home near 
Murfressboro, Tennessee, did not bill Respondent Harney for the serv- 
ices performed that evening, and had merely responded to a request over 
the public address system directed to any veterinarian willing to exam- 
ine a horse. In short, this veterinarian appears at least equally if not 
more independent and impartial than the USDA veterinary medical of- 
ficers. The USDA veterinarians should have no ax to grind beyond 
enforcement of the law as they understand it. This volunteer veteri- 
narian does not even have that possible bias, goal or purpose to affect his 
motives/attitude. 

This volunteer veterinarian from the show audience provides partic- 
ularly strong persuasive qualities to his testimony when he finds some 
sensitivity that parallels the finding of one of the USDA inspectors who 
also believed that the left pastern was more sensitive than the right pas- 
tern. 

The designated qualified person (DQP) who had examined the horses 
for the show management before the horses entered the ring, also exam- 
ined the horse a second time following the show, at the request of the 
Respondent trainer. This examination was less than two hours following 
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the show. It revealed the right foot to be the same as before the show — 
not sored, in his judgement — but her left foot slightly more sensitive 
than normal, but insufficient to characterize her as being “sored.” * 

This unequal sensitivity is not what would ordinarily be expected 
when a horse is sored “for the purpose of altering the gait.” RE #2, page 
1. In re Richard L. Thornton and Bill Cantrell, supra, slip opinion page 
14. Thile this quoted language was deleted from the definition of “sore” 
by the 1976 Amendment (Pub.L. 94-360 §3, 7/13/76, 90 Stat. 915) that 
remains factually the basic purpose for which all “soring” is done. 
Unequal soring more often than not would likely lead to an unequal, 
unbalanced gait which would be self defeating for horse trainers. 

While unequal soring might well result from a clumsy or unskilled ef- 
fort, that is not likely here. Respondent Harney is a young but a success- 
ful and skilled trainer, with a good to excellent reputation both as a 
trainer and person. 

Further, the senior USDA veterinary medical officer testified that 
Respondent Harney did not “intentionally sore horses...” Transcript 
pages 40 and 73. 

A Tennessee State Circuit Judge testified favorably concerning the 
Respondent’s reputation for integrity and truthfulness. Several other 
witnesses ? attested to his professional ethics and skill. 

In the normal situation of an intentionally sored horse “for the pur- 
pose of affecting its gait”, one customarily finds the anterior aspect of 
the pasterns of the forelegs to be sored. In re Thornton and Cantrell, 
supra, page 42. Here there were no findings of soring on the anterior as- 
pects. 

About three weeks later, at another show, Respondent Harney saw the 
senior USDA veterinary medical officer again and then inquired about 
the possibilities of a formal complaint being filed against him from the 


1. The DQP examined her a third time, the following morning, and found no abnor- 
malities suggestive of soring. 

2. 13 witnesses testified, 2 of whom were character witnesses for Respondent, although 
several other witnesses were interrogated briefly concerning his professional standards, 
ethics and reputation for truthfulness in the community. 

Three veterinarians testified for Respondent concerning the temperament and behavior 
of the horse at various times and circumstances remote from the time in question here. 

An assistant trainer, DQP, farrier and show judge also testified concerning the horse’s 
behavior, mannerisms and temperament. 

Respondent and the volunteer veterinary examiner called from the stands also testified, 
as well as the owner and rider. 

Respondent’s testimony directed to the horse’s behavior, mannerisms and temperament 
was intended to establish that the horse’s responses and reflexes at the time of the exami- 
nation by the USDA veterinarians was inherently ambiguous and could be misleading to 
one not familiar with the horse’s particular characteristics and temperament. 
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April 13 show. Harney was told, according to Harney’s testimony, “not 
to worry about it . . . nothing would come of it.” 

The subject was a matter of great importance to Respondent Harney 
and it was perfectly natural that Respondent Harney would inquire 
when and if an opportunity arose. Since the matter was not of similar 
importance to the veterinarian it is not surprising that he did not recall 
the conversation. 

The Respondent’s testimony is clear and strong, it seems highly prob- 
able that such an inquiry would be made, and there is excellent reason 
why he would recall it and the USDA veterinary would have little or no 
recollection of it. 

Further, the well regarded DQP also testified that the USDA veteri- 
narian said “nothing will come of it.” 

It seems highly probable that such conversations did take place as des- 
cribed by Respondent Harney and the DQP. 

This is somewhat in the nature of an admission against interest, sug- 
gesting that the matter fell beneath the line, judgmentally, above which 
formal complaints were expected to be filed by the on-the-scene wit- 
nesses. Presumably, their judgment is most critical in determining 
whether or not a violation has occurred. Supervisors, remote from the 
scene, seem to be more handicapped. In addition, testimony is often 
heard that formal complaints are not filed in the absence of full agree- 
ment of the USDA team. Only “warnings” are given. 

Thus, the unequal sensitivity found, the atypical pattern (without 
anterior sensitivity), the several errors in the violation report and af- 
fidavits, the demeanor of the witnesses, the lack of unanimity in their 
ultimate judgments, the few factors noted—heavy respiration and exces- 
sive sweating, different palpation responses, and flared nostrils—com- 
bine to erode the probative value that is attached to Complainant’s evi- 
dence. 

On the other hand, the evidence supporting Respondent’s defense ap- 
pears to merit substantial and strong probative value. 

While this is a civil administrative disciplinary proceeding, it requires 
reliable, probative and substantial evidence to support a finding of a 
violation. 5 USC 556 (d). Steadman v SEC, 450 US 91, 95-104 (1981) re- 
quires a preponderance of the evidence to support complainant’s allega- 
tions. 

The entire record must be taken into consideration when eval- 
uating/weighing evidence. There is no deliberate untruthfulness ap- 
parent here, but the accuracy, recollection, thoroughness, plausibility, 
interest, hyperbole, bias, and nuances, are factors here that make the 
difference. Granted, they are subtle and no certainties exist in such mat- 
ters. It is the nature of the process that on occasion they will control the 
result. This is one of those instances. 
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The Act states that “a horse shall be presumed to be a horse which is 
sore if it manifests abnormal sensitivity or inflammation in both of its 
forelimbs. . .” 15 USC 1825 (d) (5). 

This presumption was construed in David Landrum, et al, v John 
Block, Secretary of Agriculture, USDA, Civil Action 81-1035, United 
States District Court for the Middle District of Tennessee, Columbia 
Division, decided June 25 1981, (52 AdL2d 863; 40 AD 922 (1981) ) to 
be constitutional if interpreted in accordance with Rule 301, Federal 
Rules of Evidence. That court believed that any construction placing a 
greater burden on a civil respondent violated the Due Process clause of 
the Fifth Amendment. 

Complainant’s evidence establishes atypical sensitivity * on both pas- 
terns of the forelegs of Bum’s Bad News on April 13 1979, but it fails to 
show that this sensitivity is “abnormal.” There is not sufficient per- 
suasive evidence to infer that there was any “soring” to affect the gait or 
to cause pain to the horse. 

There was no thermographic examination. 

The characteristics (of a “sored” horse) found were ambiguous, sub- 
jective and very limited when the range of possible characteristics is con- 
sidered. 

There are five (5) cardinal signs of inflammation, ten (10) clinical signs 
at the maximum state of sensitivity and twelve (12) characteristics of a 
sore horse after it is warmed up and under saddle. RE #2, pages 2, 10, 
11-12. Only a district minority of such characteristics were explicitly 
noted/recorded in the key affidavits here. See CE #1, CE #4 and CE #6. 

The weather conditions were extremely bad. There was a sand/dirt 
layer over a hard surfaced warmup area which was in part flooded due to 
a torrential rainfall. There were tornado warnings. The horse was shown 
with an inexperienced rider. It was the first time this horse had shown 
with a canter gait. 

The chains were weighed during the post-show examination at 10 and 
3/8 ounces. The evidence indicates that up to one-half ounce may be 
picked up by sand, grease, dirt and water during the show. 

The evidence fails to establish that Bum’s Bad News was shown or 
exhibited with overweight chains on the night of April 13 1979. 

The Complainant has failed to sustain the burden of proof to establish 
the violation alleged in the Complaint. Respondent’s evidence has 
qualities of impartiality, credibility, reliability, accuracy, completeness, 
and, therefore, a persuasive quality that meets or exceeds Complainant’s 
evidence. 

While demeanor of the witnesses was an important factor in weighing 
the persuasive value/force of the testimony, the limitations arising from 


3. Unequal sensitivity. 
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witnesses who had no present recollection of this particular horse is also 
important. Reliance upon a violation form (CE #5) and affidavits ‘ is a 
weak platform here. 

Complainant’s expert witnesses had no present recollection of this 
particular horse even after reading over their affidavits. Transcript 
pages 13, 89, 168. 

While the Complainant’s experts supplemented their affidavits by 
testifying at length about the “usual procedure”, the conditions/circum- 
stances that are implied by/from their use of a word or phrase, or a 
checkmark of one of several alternatives on the violation form report, 
that testimony is inherently weakened by its very nature. It may or may 
not be applicable to the horse in question. 

The examiners are not robots in their examinations. They are not 
working in laboratory conditions. The findings normally, generally, are 
based on subjective impressions from tests that vary with each examiner 
and each horse. In re Mr. & Mrs. Richard L. Thornton, 38 AD 1425, 
1426, 1428, and 38 AD 1539 (1979). 

“It is to be expected that in many, if not most, cases under the Horse 
Protection Act, the only evidence of soring will be the expert opinion of 
a veterinarian who testifies on the basis of his observations or examina- 
tion that in his professional opinion, a particular horse was sored by the 
use of some chemical or mechanical agent, for the purpose of affecting 
its gait...” In re A. S. Holcomb, 35 AD 1165, 1167 and 35 AD 1347, 
1349 (1976). 

Thus, careful weighing of the evidence fails to show that Complainant 
has satisfied its burden of proof to establish the violation alleged in the 
Complaint. 

All motions, arguments, requests and objections have been considered 
and to the extent that granting them would be inconsistent with this 
Decision and Order they are denied. 


ORDER 


IT SHOULD BE AND HEREBY IS ORDERED that the Complaint is 
dismissed. [The Decision and Order became final on July 2, 1982.—Ed.] 


4. The exhibits were the only direct evidence Complainant presented to establish its 
case, 
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(No. 21,735) 


In re TRUMAN VOLKART and STEVE SMITH. HPA Docket No. 
172. Decided July 20, 1982. 


Disqualification—Consent 


Respondent Steve Smith consented to an order disqualifying him from showing or exhib- 
iting any horse, and from judging or managing any horse show, exhibition, sale or 
auction for a period of one year. 


Alexandra Maravel, for complainant. 
David B. Byrne, Jr., Montgomery, Ala., for respondent Smith. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO 
RESPONDENT STEVE SMITH 


This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§3-10, 90 Stat. 915-21 (amending 15 
U.S.C. 1821 et seq. (1970) )), hereinafter referred to as the “Act.” A 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service pursuant to the Act and the applicable Rules of Prac- 
tice (7 CFR 1.133 (b) (1) ), 1.185) was served upon respondent Steve 
Smith. This decision is entered pursuant to the consent decision provi- 
sion of the Rules of Practice (7 CFR 1.138). 

Respondent Steve Smith admits the jursidiction of the Secretary of 
Agriculture in this matter and waives hearing and further procedure 
herein. Complainant and respondent Steve Smith consent to the 
issuance of this decision agreed upon between them for the purpose of 
settling this matter. 


FINDINGS OF FACT 


1. Steve Smith is an individual whose address is Route 1, Emporia, 
Kansas 66801 who at all times material herein owned a horse known as 
“Free Spirit” hereinafter referred to as “the horse.” 

2. On August 9, 1979, Steve Smith exhibited the horse as Entry No. 
250 in Class No. 2 at the 11th Annual Moniteau County Fair and Horse 
Show in California, Missouri. 

3. In the opinion of veterinarians employed by the U.S. Department 
of Agriculture who examined the horse on August 9, 1979, the horse was 
sore when exhibited on that date as set forth in paragraph two above. 

4. Respondent Steve Smith denies that he knew that the horse was 
sore on August 9, 1979, and disclaims any liability in this matter. 
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CONCLUSIONS 


Respondent Steve Smith’s admission of jurisdiction and his agreement 
with complainant as to the issuance of this decision warrant the entry of 
such decision in this matter. 


ORDER 


Respondent Steve Smith is disqualified from showing or exhibiting 
any horse and from judging or managing any horse show, exhibition, 
sale, or auction for a period of one year, beginning on March 1, 1982, and 
terminating on February 28, 1983. 

This order shall have the same force and effect as if entered after a full 
hearing. It shall be final upon issuance and effective in accordance with 
its terms. 

David B. Byrne, Jr., Attorney for Respondent Steve Smith, and 
Alexandra Maravel, Attorney for Complainant hereby consent to the is- 
suance of this decision. 
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DISCIPLINARY DECISIONS 


(No. 21,736) 


In re CORSICA LIVESTOCK SALES, INC., DALE DOCKENDORF, CORSICA 
LIVESTOCK MARKETING, INC., WALTER D. BORMANN, GENERAL 
SERVICES CORPORATION, ELWOOD L. (WOODY) NELSON, and CORSICA 
CATTLEINC. P&S Docket No. 5728. Decided February 11, 1982. 


Dealer—Consignment—Failure to pay when due—Insufficient funds 
checks—Bonding requirement—Civil penalty—Default 


Respondent General Services Corporation is ordered to cease and desist from purchasing 
livestock out of consignment for its own speculative account from a market agency 
in which respondent GSC is any way affiliated with such market agency; failing to 
pay, when due, the full purchase price of livestock; issuing insufficient funds checks; 
issuing checks drawn on a closed account or signed by one who is not an authorized 
payor; and engaging in business without filing or maintaining a reasonable bond. 
Respondent GSC is also assessed a civil penalty of $10,000.00. 


Joanne I. Schwartz, for complainant. 
James E. Rogers, Las Vegas, Nev., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS 
BY REASON OF DEFAULT WITH RESPECT TO 
GENERAL SERVICES CORPORATION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act instituted by a Complaint filed by the Deputy 
Administrator, Packers and Stockyards, AMS, United States Depart- 
ment of Agriculture, charging that the respondents had wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were personally served upon 
respondent General Services Corporation. An Amended Complaint was 
subsequently filed and served upon respondent General Services Corpo- 
ration by the Hearing Clerk by certified mail. Respondent General Serv- 
ices Corporation was informed in an accompanying letter of service that 
an answer should be filed pursuant to the Rules of Practice and that fail- 
ure to answer would constitute an admission of all the material allega- 
tions contained in the Amended Complaint. 

Respondent General Services Corporation has failed to file any answer 
within the time prescribed in the Rules of Practice, and the material 
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facts alleged in the Amended Complaint, which are admitted by re- 
spondent General Services Corporation’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. General Services Corporation, hereinafter referred to as respond- 
ent GSC, is a Nevada corporation whose business address is Los Angeles 
World Trade Center, 350 S. Figueroa Street, Suite 370, Los Angeles, 
California 90071. 

2. Respondent GSC was, at all times material herein: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(b) A dealer, within the meaning of and subject to the provisions of 
the Act. 

3. Respondent GSC is, and at all times material herein was: 

(a) Owner of 50% of the outstanding stock issued by respondent 
Corsica Livestock Marketing Inc.; and 

(b) Responsible, in combination with other respondents named in 
the Amended Complaint, for the direction management and control of 
respondent Corsica Livestock Marketing, Inc., hereinafter referred to as 
respondent CLMI. 

4, Respondent GSC, by and through its management, direction, and 
control of respondent CLMI, engaged in unfair and deceptive acts and 
practices, in that, during the period March 14, 1979 through April 12, 
1979, it permitted respondent CLMI and its owners and employees, to 
purchase for their own speculative account, livestock which had been 
consigned to respondent Corsica Livestock Sales, Inc., hereinafter re- 
ferred to as respondent CLSI. 

5. Respondent GSC, on or about the dates and in the transactions set 
forth in paragraph VI of the Amended Complaint, by and through its 
management, direction and control of respondent CLMI, permitted re- 
spondent CLMI to issue checks in purported payment for livestock pur- 
chased in commerce, which checks were returned by the banks upon 
which they were drawn because said corporation either did not have and 
maintain sufficient funds on deposit in the accounts upon which such 
checks were drawn, or because such accounts had been closed or the sig- 
natures of the payors were not authorized. 

6. (a) Respondent GSC, on or about the dates and in the transactions 
set forth in paragraph VI and alleged in paragraph VII of the Amended 
Complaint, by and through its management, direction and control of re- 
spondent CLMI, permitted respondent CLMI to purchase livestock in 
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commerce and to fail to pay, when due the full purchase price of such 
livestock. 
(b) As of April 19, 1979, there remained unpaid in excess of 
$700,000 for such livestock purchases. 

7. Respondent GSC, by and through its management, direction and 
control of respondent CLMI, permitted respondent CLMI to engage in 
the business of a dealer without adequate bond coverage or its equiva- 
lent, notwithstanding the fact that respondent CLMI had been notified 
that such operations were in violation of the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 4 herein, respondent 
GSC has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ). 

By reason of the facts found in Findings of Fact 5 and 6 herein, re- 
spondent GSC has wilfully violated sections 312 (a) and 409 of the Act (7 
U.S.C. 213 (a), 228b). 

By reason of the facts found in Finding of Fact 7 herein, respondent 
GSC has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 


ORDER 


Respondent GSC, its officers, directors, agents, employees, successors 
and assigns, directly or through any corporate or other device, in connec- 
tion with its operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 

1. Purchasing livestock out of consignment for its own speculative ac- 
count from a market agency in which it has an ownership interest, in 
which any of its owners, officers, agents or employees has an ownership 
interest, or where any of its owners, officers, agents or employees is em- 
ployed by or acts as a representative or officer of such market agency; 

2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 

3. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds to pay such checks or 
drafts on deposit and available in the bank account on which such checks 
or drafts are drawn; 

4. Issuing checks in payment for livestock purchased in commerce 
drawn on a closed account or signed by one who was not an authorized 
payor; and 

5. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, 
and the regulations issued thereunder without filing and maintaining a 
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reasonable bond or its equivalent, as required by the Act and the regu- 
lations. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondent GSC is assessed a civil penalty in the amount of ten thousand 
dollars ($10,000.). 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). [The Decision and Order became final on May 20, 1982.—Ed.] 


(No. 21,737) 


In re TRENTON LIVESTOCK MARKET, INC., J. D. WILKERSON, MICHAEL 
WILKERSON and SARAH WILKERSON. P & S Docket No. 5981. 
Decided May 10, 1982. 


Market agency—Dealer—Shippers’ prooceeds accounts—Net proceeds, 
failure to remit—Suspension of registration—Default 


Respondents are ordered to cease and desist from failing to deposit into or maintain prop- 
erly their custodial account for shippers’ proceeds; issuing insufficient funds checks; 
and failing to remit net proceeds when due. Also, respondent Trenton Livestock 
Market, Inc. is suspended as a registrant until its custodial account is in balance. 


Jory Hochberg, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), here- 
inafter referred to as the Act, instituted by a complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondents have 
violated the Act and regulations issued thereunder (9 C.F.R. § 201.1 et 
seq.). 
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Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondents were informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the complaint. 

Respondents have failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondents’ failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). 


FINDINGS OF FACT 


1. (a) Trenton Livestock Market, Inc., hereinafter referred to as re- 
spondent Trenton, is a corporation whose business mailing address is 
P.O. Box 36, Trenton, Florida 32693. 

(b) Respondent Trenton is, and at all times material herein was: 

(1) Engaged in the business of conducting and operating the Tren- 
ton Livestock Market, Inc. stockyard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 

(2) Engaged in the business of selling livestock on a commission 
basis at the stockyard, buying livestock in commerce on a commission 
basis and buying and selling livestock in commerce for its own account; 
and 

(3) Registered with the Secretary of Agriculture as a market 
agency buying and selling livestock in commerce on a commission basis 
and as a dealer buying and selling livestock in commerce for its own ac- 
count. 

(c) J. D. Wilkerson, hereinafter referred to as respondent J. D. Wil- 
kerson, is an individual whose business mailing address is P.O. Box 36, 
Trenton, Florida 32693. 

(d) Respondent J. D. Wilkerson is, and at all times material herein 
was, President of respondent Trenton. 

(e) Michael Wilkerson, hereinafter referred to as respondent 
Michael Wilkerson, is an individual whose business mailing address is 
P.O. Box 36, Trenton, Florida 32693. 

(f) Respondent Michael Wilkerson is, and at all times material here- 
in was, Secretary-Treasurer of respondent Trenton. 

(g) Sarah Wilkerson, hereinafter referred to as respondent Sarah 
Wilkerson, is an individual whose business mailing address is P.O. Box 
36, Trenton, Florida 32693. 
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(h) Respondent Sarah Wilkerson is, and at all times material herein 
was, office manager of respondent Trenton. 

(i) Respondents J. D. Wilkerson, Michael Wilkerson and Sarah Wil- 
kerson, at all times material herein, owned, directed, managed and con- 
trolled the operations and activities of respondent Trenton. 

(j) Respondents J. D. Wilkerson, Michael Wilkerson, and Sarah Wil- 
kerson are, and at all times material herein were: 

(1) Engaged in the business of conducting and operating the Tren- 
ton Livestock Market, Inc. stockyard; 

(2) Engaged in the business of selling livestock on a commission 
basis at the stockyard, buying livestock in commerce on a commission 
basis, and buying and selling livestock in commerce for their own ac- 
count; and 

(3) A market agency buying and selling livestock on a commission 
basis in commerce and a dealer buying and selling livestock in commerce 
for their own account, within the meaning of and subject to the provi- 
sions of the Act. 

2. On or about May 8, 1981, respondents were notified by complain- 
ant via certified mail of the need to use and maintain their Custodial Ac- 
count for Shippers’ Proceeds (hereinafter “custodial account”) in con- 
formity with the requirements of the Act and regulations, specifically 
section 201.42 (c) of the regulations. 

Notwithstanding such written notification of the requirements of the 
Act and regulations, respondent Trenton, under the direction, manage- 
ment and control of respondents J. D. Wilkerson, Michael Wilkerson 
and Sarah Wilkerson, during the period from October 31, 1981 through 
December 14, 1981, failed to maintain and use properly their custodial 
account; thereby endangering the faithful and prompt accounting there- 
for and payment of the portions thereof due the owners or consignors of 
livestock, in that: 

(a) As of October 31, 1981, respondents had outstanding checks 
drawn on their custodial account in the amount of $26,201.71, and had 
to offset such checks, cash in such account in the amount of $3,884.72, 
proceeds receivable in the amount of $20,287.88 and no deposits in tran- 
sit, resulting in a deficiency of $2,029.11 in funds available to pay ship- 
pers their proceeds; 

(b) As of December 14, 1981, respondents had outstanding checks 
drawn on their custodial account in the amount of $46,496.20, a nega- 
tive bank balance in their custodial account of $664.28, and had no pro- 
ceeds receivable or deposits in transit to offset such checks and bank 
overdraft, resulting in a deficiency of $47,160.48 in funds available to 
pay shippers their proceeds; and 
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(c) Such deficiencies were due, in part, to the failure of respondents 
to deposit in their custodial account, within the time prescribed by the 
regulations, an amount equal to the proceeds receivable from the sale of 
consigned livestock. 

3. On or about the dates and in the transactions set forth in paragraph 
Ill of the complaint, and on various other occasions, respondent Tren- 
ton, under the direction, management and control of respondents 
J. D. Wilkerson, Michael Wilkerson and Sarah Wilkerson, in connection 
with their operations as a market agency subject to the Act, issued 
checks in payment of the net proceeds derived from the sale of consigned 
livestock, which checks were returned unpaid by the bank upon which 
they were drawn because respondents did not have and maintain suffi- 
cient funds on deposit and available to pay such checks when presented. 

4. (a) On or about the dates and in the transactions set forth in para- 
graph III of the complaint, and on various other occcasions, respondent 
Trenton, under the direction, management and control of respondents 
J. D. Wilkerson, Michael Wilkerson and Sarah Wilkerson, in connection 
with their operations as a market agency subject to the Act, failed to re- 
mit, when due, the full amount of the net proceeds from the sale of live- 
stock sold on a commission basis. 

(b) As of December 11, 1981, there remained unpaid to consignors 
an approximate amount of $30,000 for livestock which had been sold on 
a commission basis. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 above, the respond- 
ents have wilfully violated sections 307 and 312 (a) of the Act (7 U.S.C. 
§§ 208, 213 (a)) and section 201.42 (c) of the regulations (9 C.F.R. 
§ 201.42 (c) ). 

By reason of the facts found in Findings of Fact 3 and 4 above, the re- 
spondents have wilfully violated sections 307 and 312 (a) of the Act (7 
U.S.C. § 208, 213 (a) ) and section 201.43 (a) of the regulations (9 C.F.R. 
§ 201.43 (a) ). 


ORDER 


Respondent Trenton, its officers, directors, agents and employees, di- 
rectly or indirectly, or through any corporate or other device, and re- 
spondents J. D. Wilkerson, Michael Wilkerson and Sarah Wilkerson, in- 
dividually or as officers, directors, agents or employees of respondent 
Trenton, directly or indirectly, or through any corporate or other device, 
shall cease and desist from: 

1. Failing to deposit in their “Custodial Account for Shippers’ Pro- 
ceeds,” within the time prescribed by section 201.42 (c) of the regula- 
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tions (9 C.F.R. § 201.42 (c) ), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 

2. Failing to otherwise maintain their “Custodial Account for Ship- 
pers’ Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 C.F.R. § 201.42); 

3. Issuing checks in payment of the net proceeds derived from the sale 
of livestock on a commission basis without having and maintaining suf- 
ficient funds on deposit and available to pay such checks when presented 
for payment; and 

4. Failing to remit, when due, the net proceeds derived from the sale 
of livestock sold on a commission basis. 

Respondent Trenton is suspended as a registrant under the Packers 
and Stockyards Act until it demonstrates that its custodial account is 
currently in balance as required by the Act and regulations. When re- 
spondent Trenton demonstrates that its custodial account is currently in 
balance as required by the Act and regulations, a supplemental order 
will be issued in this proceeding terminating this suspension. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. 

Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 C.F.R. § 1.130 et 
seq.). [The Decision and Order became final as to respondents Trenton 
Livestock Market Inc., J. D. Wilkerson, and Michael Wilkerson on July 
14, 1982, and became final as to respondent Sarah Wilkerson on July 
21, 1982—Ed.] 
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(No. 21,738) 


In re STUART NORD, BURTON NORD, THOMAS MARTIN, AMERICAN 
INTERNATIONAL MEAT IMPORTERS, INC., AMERICAN INTERNATIONAL 
MEAT COMPANY and SOUTH FLORIDA MEAT IMPORTERS, INC. P&S 
Docket No. 6007. Decided July 6, 1982. 


Packer—Failure to pay when due—Gifts— Accounts and records—Consent 


Respondent’s Stuart Nord, Burton Nord, American International Meat Importers, Inc., 
American International Meat Company, and South Florida Meat Importers, Inc., 
consented to an order to cease and desist from failing to pay, when due, for meat 
and meat food products; and giving or offering to give money or gifts to any pro- 
spective customer to influence such persons to purchase or promote the purchase of 
respondents meats or meat food products. Respondents shall also maintain complete 
and accurate records. 


Allan R. Kahan, for complainant. 
Sanford M. Lampl, Pittsburgh, Pa., for respondents S. Nord and B. Nord. 
Christopher A. Beck, Pittsburgh, Pa., for respondents American International Meat 
Importers, Inc., American International Meat Company, and South Florida 
Meat Importers, Inc. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO RESPONDENTS 
STUART NORD, BURTON NORD, AMERICAN 
INTERNATIONAL MEAT IMPORTERS, INC., 

AMERICAN INTERNATIONAL MEAT COMPANY AND 
SOUTH FLORIDA MEAT IMPORTERS, INC. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, alleging that the respondents violated the 
Act and the regulations issued thereunder (9 C.F.R. 201. et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable in this proceeding (7 C.F.R. 1.138). 

Respondents admit the jurisdictional allegations in paragraph I of the 
Complaint as they apply to them and specifically admit that the Secre- 
tary has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and consent 
and agree, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Stuart Nord, hereinafter referred to as respondent S. Nord, is an in- 
dividual whose mailing address is 3 Old Timber Road, Pittsburgh, Penn- 
sylvania 15238. 

2. Respondent S. Nord is, and at all times material herein was: 

(a) President of respondent AIMI and the owner of seventy percent 
(70%) of AIMI’s stock; 

(b) A partner in respondent AIMC; and 

(c) Vice-President of respondent SFMI and the owner of seventy 
percent (70%) of SFMI’s stock. 

3. Burton Nord, hereinafter referred to as respondent B. Nord, is an 
individual whose mailing address is 2002 Beulah Road, Pittsburgh, 
Pennsylvania 15235. 

4. Respondent B. Nord is, and at all times material herein was: 

(a) Vice-President of respondent AIMI and the owner of twenty-five 
percent (25%) of AIMI’s stock; 

(b) A partner in respondent AIMC; and 

(c) President of respondent SFMI and the owner of twenty-five per- 
cent (25%) of SFMI’s stock. 

5. American International Meat Importers, Inc., herein referred to as 
respondent AIMI, is a corporation whose principal place of business is in 
Pittsburgh, Pennsylvania, and whose mailing address is 1051 Brinton 
Road, Pittsburgh, Pennsylvania 15221. 

6. Respondent AIM is, and at all times material herein was: 

(a) Engaged in the business of marketing meats and meat food prod- 
ucts acting as a wholesaler broker, dealer or distributor in commerce; 
and 

(b) A packer, within the meaning of and subject to the provisions of 
the Act. 

7. American International Meat Company, herein referred to as re- 
spondent AIMC, is a partnership whose principal place of business is in 
Pittsburgh, Pennsylvania, and whose mailing address is 400 Penn Cen- 
ter Boulevard, Suite 777, Pittsburgh, Pennsylvania 15235. 

8. Respondent AIMC is, and at all times material herein was: 

(a) Engaged in the business of marketing meats and meat food prod- 
ucts acting as a wholesaler broker, dealer or distributor in commerce; 
and 

(b) A packer, within the meaning of and subject to the provisions of 
the Act. 

9. South Florida Meat Importers, Inc., herein referred to as respond- 
ent SFMI, is a corporation whose principal place of business is in Pitts- 
burgh, Pennsylvania, and whose mailing address is 1051 Brinton Road, 
Pittsburgh, Pennsylvania 15221. 
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10. Respondent SFM1 is, and at all times material herein was: 
(a) Engaged in the business of marketing meats and meat food prod- 
ucts acting as a wholesale broker, dealer or distributor in commerce; and 
(b) A packer, within the meaning of and subject to the provisions of 
the Act; and 
11. Respondents Stuart Nord, Burton Nord and Thomas Martin are, 
and at all times material herein were, a packer under the Act in that 
they are and were engaged in the business of marketing meat and food 
products acting as a wholesale broker, dealer or distributor in commerce 
through the business entities of respondents American International 
Meat Importers, Inc., American International Meat Company and South 
Florida Meat Importers, Inc. and were, at all times material herein, re- 
sponsible for the management, direction and control of the policies, 
practices and activities of respondents AIMI, AIMC, and SFMI. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Stuart Nord and Burton Nord, individually, or as owners, officers, di- 
rectors, agents or employees of respondents AIMI, AIMC, SFMI, or any 
other corporation or business entity, and respondents American Interna- 
tional Meat Importers, Inc., American International Meat Company and 
South Florida Meat Importers, Inc. directly or through any corporate or 
other device, shall cease and desist from: 

1. Failing to pay, when due, for meat and meat food products; 

2. Directly or indirectly giving or offering to give, or permitting or 
causing to be given, money or gifts of more than nominal value to or for 
the benefit of any officer, director, agent, employee or representative of 
any customer or prospective customer as an inducement to influence any 
such persons to purchase or promote the purchase of respondents’ meats 
or meat food products. 

Respondents shall keep accounts, record and memoranda which fully 
and accurately disclose all transactions involved in their business subject 
to the Act, including statements on all checks and invoices which fully 
and accurately disclose the true nature of all expenditures. 

Copies of this decision shall be served upon the parties. 
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(No. 21,739) 


In re HUGH B. POWELL. P & S Docket No. 5876. Decided July 7, 
1982. 


Market agency—Dealer—Insolvency—Shippers’ proceeds account— 
Accounts and records—Suspension of registration 


Respondent is ordered to cease and desist from engaging in business while insolvent; and 
failing to deposit into or maintain properly its shippers’ proceeds account. Respond- 
ent shall also maintain complete and accurate records, and is suspended as a regis- 
trant for 21 days. 


James A. Campbell, Administrative Law Judge. 
Barbara S. Harris, for complainant. 
Charles P. Wilkins, Raleigh, N.C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.).* An 
initial decision and order was issued on February 16, 1982, by Chief Ad- 
ministrative Law Judge John A. Campbell ordering respondent to cease 
and desist from the financial and custodial account violations found, re- 
quiring respondent to maintain adequate accounts and records, and sus- 
pending respondent as a registrant for 21 days. 

On April 23, 1982, respondent appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 ( 7 C.F.R. 
§ 2.35).** Following the complainant’s response, the case was referred 
to the Judicial Officer for decision on June 10, 1982. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d) ), was requested by respondent, but is denied inas- 
much as no substantial issue has been raised on appeal, the case is 
governed by controlling precedents, and oral argument would seem to 
serve no useful purpose. 


* See generally Campbell, “The Packers and Stockyards Act Regulatory Program,” in 1 
Davidson, Agricultural Law, ch. 3 (1981 and May 1982 Supp.), and Carter, “Packers and 
Stockyards Act,” in 10 Harl, Agricultural Law, ch. 71 (1980). 

** The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 
(1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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Based upon a careful consideration of the entire record, the initial de- 
cision is adopted as the final decision in this case. Additional conclusions 
by the Judicial Officer follow Chief Judge Campbell’s initial decision. 
The final order is identical to Chief Judge Campbell’s order except that 
the effective date is changed in view of the appeal. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), here- 
after referred to as the “Act,” instituted by a complaint filed on Febru- 
ary 19, 1981, by the Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture. 

Among other things, the complaint charges that the financial condi- 
tion of the Respondent, Hugh B. Powell, did not meet the requirements 
of the Act; and that Respondent wilfully violated the Act by engaging in 
the business of selling livestock in commerce on a commission basis 
when his current liabilities exceeded his current assets, and by his fail- 
ure to maintain and use properly his Custodial Account for Shippers’ 
Proceeds. In addition, the complaint charges that he violated the Act by 
his failure to maintain a separate, distinct and detailed account of live- 
stock purchased from consignments in support of the market. 

Respondent filed an answer on March 26, 1981, in which he admitted 
the jurisdictional allegations of the complaint and denied the remaining 
allegations. An oral hearing was held in Raleigh, North Carolina, on Sep- 
tember 15, 1981. Respondent was represented by Mr. Charles P. Wilkins 
of Wilkins and Wilkins, Smithfield, North Carolina. Complainant was 
represented by Barbara S. Harris and Peter V. Train of the Office of the 
General Counsel, United States Department of Agriculture. At the close 
of the hearing, the time was set for the filing of briefs. 


FINDINGS OF FACT 


1. Hugh B. Powell, hereinafter referred to as Respondent, is an indi- 
vidual doing business as Powell Livestock Company. His mailing address 
is Route #1, Smithfield, North Carolina 27277. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of a market agency se!! 2 ‘:vestock on 
commission at the Powell Livestock Company stocky. «¢, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
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(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce, and as a dealer to buy and sell livestock in 
commerce. 

3. During the period of July 1, 1980 through November 1, 1980, Re- 
spondent engaged in the business of a market agency in commerce. 

4. On August 31, 1980, Respondent’s current liabilities exceeded his 
current assets by an amount in excess of $10,000. 

5. On September 30, 1980, Respondent’s current liabilities exceeded 
his current assets by an amount in excess of $15,000. 

6. During the period of August 31, 1980, through September 30, 
1980, Respondent engaged in the business of a market agency in com- 
merce while his current liabilities exceeded his current assets. 

7. In late October and early November of 1980, Mr. T. Bruce Dawkins, 
Auditor, Packers and Stockyards Administration performed an audit of 
the books and records of Respondent. The purpose of this audit was to 
determine whether Respondent’s Custodial Account for Shipper’s Pro- 
ceeds, hereinafter referred to as the “custodial account”, was in balance 
and to ascertain whether Respondent’s current liabilities exceeded his 
current assets. 

8. In performing his audit, Mr. Dawkins examined and analyzed the 
Respondent’s business records relevant to his financial condition and to 
the status of his custodial account. Additionally, Mr. Dawkins discussed 
the audit with the Respondent, and the Respondent’s office manager, 
Mr. Tommy Allen. 

9. Mr. Dawkins, based upon his audit, prepared two documents show- 
ing the status of Respondent’s custodial account for August 31, 1980, 
and September 30, 1980, respectively. Both documents were received in 
evidence at the oral hearing. (Complainant’s Exhibits 1 and 2). Each doc- 
ument contains both a complete summary schedule showing the status 
of Respondent’s custodial account for the respective dates, and complete 
supporting documentation for each summary schedule. 

10. At the oral hearing, Mr. Dawkins testified concerning his audit 
procedures, his classification (as well as the inclusion or exclusion) of 
items as debits or credits in his analyses, the bases therefor, and the con- 
clusions he reached with respect to the status and maintenance of Re- 
spondent’s custodial account as manifested in Complainant’s Exhibits 1 
and 2. 

11. Mr. Dawkins’ analyses accurately reflect the status of Respond- 
ent’s custodial account for the period covered by his audit. 

12. As of August 31, 1980, Respondent had a shortage in his custodial 
account of $36,602.09. 

13. As of August 31, 1980, Respondent’s custodial account had total 
credits of $168,875.10, consisting of outstanding custodial account 
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checks in the amount of $167,980.80, and expense items remaining in 
the account in the amount of $894.30. 

14. To offset the total credits to his custodial account, Respondent, as 
of August 31, 1980, had total debits to this account of $132,273.01, con- 
sisting of a custodial account bank balance of $35,771.26, deposits in 
transit in the amount of $64,497.43 and proceeds receivable in the 
amount of $32,004.32. 

15. As of September 30, 1980, Respondent had a shortage in his cus- 
todial account of $69,944.11. 

16. As of September 30, 1980, Respondent’s custodial account had 
total credits of $186,662.18, consisting of outstanding custodial account 
checks in the amount of $185,426.38, and expense items remaining in 
the account in the amount of $1,235.80. 

17. To offset the total credits to his custodial account, Respondent, as 
of September 30, 1980, had total debits to this account of $116,718.07, 
consisting of a custodial account bank balance of $63,427.52, deposits in 
transit in the amount of $52,395.98, and proceeds receivable in the 
amount of $894.57. 

18. The shortages in Respondent’s custodial account were caused by 
the Respondent’s failure to deposit into his custodial account, within the 
times prescribed in the regulations, an amount equal to the proceeds re- 
ceivable due from the sale of consigned livestock. 

19. During the period from August 31, 1980, through September 30, 
1980, Respondent in connection with the operation of his business as a 
market agency in commerce, failed to maintain and use properly his cus- 
todial account, thereby endangering the faithful and prompt accounting 
therefor and the payment of the portions thereof due the owners and 
consignors of livestock. 

20. Respondent failed to maintain a separate, distinct and detailed ac- 
count of the purchase and sale of livestock purchased from consign- 
ments in support of the market. 

21. On March 6, 1973, the Judicial Officer of the United States De- 
partment of Agriculture issued a consent order involving the Respond- 
ent, In re: Powell Livestock Co. of Smithfield (a corporation) and Hugh 
B. Powell (an individual), 32 A.D. 607. The provisions of that consent 
order provide, in part: 

Respondent Hugh B. Powell shall cease and desist from: 


...2. (a) Failing to deposit in his Custodial Account for 
Shippers’ Proceeds before the close of the next banking 
business day after sale of consigned livestock, an amount 
equal to all of the proceeds receivable from the sale of con- 
signed livestock due from the Respondent Hugh B. Powell 
or any buyer to whom Respondent Hugh B. Powell has ex- 
tended credit. 
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(b) Failing to deposit in his Custodial Account for 
Shippers’ Proceeds before the close of the third banking 
business day after sale of consigned livestock, an amount 
equal to all proceeds receivable from the sale of consigned 
livestock whether or not such proceeds have been collected 
or received by Respondent. 


3. Failing to maintain his Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


4. Engaging in business as a market agency selling live- 
stock on commission while his current liabilities exceed his 
current assets. 


... Respondent Hugh B. Powell shall keep accounts, rec- 
ords and memoranda which fully and correctly disclose all 
transactions involved in his business as a market agency 
subject to the Act including: (1) a separate, distinct and de- 
tailed account of the purchase and sale of livestock pur- 
chased from consignments in support of the market; 


22. On February 22, 1978, a Final (Consent) Judgment was issued by 
the United States District Court for the Eastern District of North Caro- 
lina, Raleigh Division, in the case captioned United States of America 
vs. Powell Livestock Company and Hugh B. Powell, No. 
76-0227-CIV-5. Pursuant to the order issued in that case, Respondent 
was permanently enjoined from: 


A. Failing to maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of 9 CFR 
201.42. 


Kix eK ROKR 


. Failing to keep accounts, records, and memoranda 
which fully and correctly disclose all transactions in- 
volved in the business as a market agency subject to the 
provisions of the Packers and Stockyards Act and appli- 
cable regulations including: 


1. A separate, distinct, and detailed account of the 
purchases from consignments in support of the 
market . . . Complainant’s Exhibit #7. 
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CONCLUSIONS 


By reason of the Findings of Fact, it is concluded that: 

1. The financial condition of the Respondent, Hugh B. Powell, did not 
meet the requirements of the Act (7 U.S.C. 204) in that as of August 31, 
1980, and September 30, 1980, Respondent’s current liabilities exceeded 
his current assets; 

2. Respondent’s wilfully violated section 312 (a) of the Act (7 U.S.C. 
213 (a) ) by engaging in the business of selling livestock in commerce on 
a commission basis when his current liabilities exceeded his current as- 
sets; 

3. Respondent wilfully violated sections 307 and 312 (a) of the Act (7 
U.S.C. 208, 213 (a)), and section 201.42 of the regulations (9 CFR 
201.42), in that he failed to maintain and use properly his Custodial Ac- 
count for Shippers’ Proceeds; and 

4. He violated section 401 of the Act (7 U.S.C. 221) in that he failed to 
maintain a separate, distinct and detailed account of livestock purchased 
from consignments in support of the market. 


1. Respondent’s Financial Condition. 


Respondent stipulated that on August 31, 1980, his current liabilities 
exceeded his current assets by an amount in excess of $10,000, and that 
on September 30, 1980, his current liabilities exceeded his current assets 
by an amount in excess of $15,000. Respondent also stipulated that dur- 
ing the period of July 1, 1980 through November 1, 1980, he engaged in 
the business of a market agency in commerce. (Findings 3, 4, and 5) 

Further in late October and early November of 1980, Mr. T. Bruce 
Dawkins, auditor, Packers and Stockyards Administration, performed 
an audit of Respondent’s books and records pertinent to Respondent’s 
custodial account. It was evident from the testimony of Mr. Dawkins at 
the oral hearing and from the documentary evidence presented, that Mr. 
Dawkins’ audit of Respondent’s custodial account was thorough and met- 
iculous. As part of his audit, Mr. Dawkins prepared reconciliations 
(analyses) of the account as of August 31, 1980 and September 30, 1980. 
Each analysis was supported by complete documentation. Both were of- 
fered in evidence at the oral hearing without objection. Mr. Dawkins’ 
analyses show convincingly that on each date, Respondent’s custodial ac- 
count had a shortage in the amount of funds available to pay to consign- 
ors the net proceeds from the sale of their livestock. (Findings 7 through 
18) 


2. Respondent Operated While Insolvent. 


Under the Act, the principal test of insolvency is whether current lia- 
bilities exceed current assets. This test has been reviewed and affirmed 
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by the Fifth Circuit in Bowman v. U.S. Department of Agriculture, 363 
F.2d 81, 85 (5th Cir. 1966). 

Once insolvency has been established, it is considered as continuing 
until a Respondent demonstrates that he is no longer insolvent. Jn re: 
Victor Koenig, 24 A.D. 12138, 1219 (1965). 

As demonstrated by the Findings of Fact, Respondent was insolvent 
on August 31, 1980 and September 30, 1980. He thus failed to meet the 
financial requirements of the Act. (7 U.S.C. 204). Under the Koenig 
holding, his insolvency continued from August 31, 1980 to September 
30, 1980, during which time he operated as a market agency in com- 
merce. For a dealer or market agency to operate while insolvent is a vio- 
lation of section 312 (a) of the Act, 7 U.S.C. 218 (a). In re: Midwest Live- 
stock Commission, 23 A.D. 816, 835 (1964); In re: Joseph L. Mitchell, 28 
A.D. 168, 169 (1969). 

Respondent argues that his relationship with First Citizens Bank and 
Trust Company and the line of credit extended to him by the bank dem- 
onstrates that he was financially solvent at all times. 

Decisions under the Act and regulations have established that a line of 
credit or over-draft protection extended by a bank is no defense to a 
charge of insolvency or to allegations that a custodial account for 
shippers’ proceeds is being maintained improperly. In re: Thumb Auc- 
tion Markets, Inc., 37 A.D. 164, 167-168 (1977); In re: Harry Hardy, 33 
A.D. 1383, 1401 (1974); In re: Bowman and Reynolds, 23 A.D. 1065, 
1071 (1964). A line of credit does not provide the consignors of livestock 
and Respondent’s creditors the protection required by the Act and regu- 
lations. The relationship between Mr. Powell and First Citizens Bank is 
informal, and the line of credit subject to unilateral termination by the 
bank without notice. Similarly, over-draft protection would be of no 
value if Respondent’s bank were to fail. As stated in In re: Thumb Auc- 
tion Markets, Inc., supra, at 168, “Such [over-draft] protection fails to 
fulfill Respondent’s obligation under statutory and regulatory require- 
ments...” 

Respondent asserts that there have been no instances where Powell 
Livestock Company was unable to meet its current obligations and no in- 
stances of checks returned for insufficient funds. Respondent argues 
that because consignors were paid, his failure to maintain his custodial 
account should not be deemed violative of the Act and regulations. The 
Bowman decision, supra, 23 A.D. at 1065, 1071, and a consistent line of 
succeeding decisions under the Act, have held that the absence of injury 
to consignors as a result of a failure to properly maintain a custodial ac- 
count, is not a defense to the violation. In re: Elmer A. Kath, 36 A.D. 
1707, 1718 (1977); In re: Sechrist Sales Co., 36 A.D. 665, 675 (1977); In 
re: Livestock Marketing Development Company, 33 A.D. 784, 807 
(1974). 
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Accordingly, Complainant has demonstrated that Respondent’s finan- 
cial condition failed to meet the financial requirements of the Act (7 
U.S.C. 204) on August 31, 1980, and September 30, 1980, and that Re- 
spondent operated as a market agency during that period while his cur- 
rent liabilities exceeded his current assets in violation of section 312 (a) 
of the Act. 


3. Custodial Account. 


Every market agency subject to the Act is required to establish and 
properly maintain a Custodial Account for Shippers’ Proceeds (9 CFR 
201.42 (b) ). Section 201.42 (c) of the regulations (9 CFR 201.42 (c) ) 
gives detailed instructions on how to properly maintain a custodial ac- 
count. 

It is manifest from the evidence in the record of this proceeding that 
Respondent did not maintain his custodial account in accordance with 
the requirements of section 201.42 of the regulations. Mr. Dawkins’ 
analyses show convincingly that the Respondent chose instead to permit 
substantial shortages to develop in the amount of custodial account 
funds available to pay the outstanding custodial account checks issued to 
the consignors of livestock. These shortages jeopardized the integrity of 
Respondent’s custodial account. 

The Secretary has consistently held, and the courts have sustained, 
that the failure of a market agency to maintain its custodial account in 
accordance with the requirements of section 201.42 is a violation of sec- 
tions 307 and 312 (a) of the Act (7 U.S.C. 208, 213 (a) ), as well as a viola- 
tion of section 201.42 of the regulations. (9 CFR 201.42). In re Arab 
Stock Yard, 37 A.D. 293, 301-302, 310-311, affd. 582 F.2d 39 (5th Cir., 
1978); In re: Sechrist Sales Company, Inc., supra, 36 A.D. at 666, 
671-675; In re: Harry C. Hardy, 33 A.D. 1383, 1398-1406 (1974); In re: 
James J. Miller, 33 A.D. 53, 60-62 (1974), affd. 498 F.2d 1088 (5th Cir. 
1974). 

Further, the Secretary has earlier determined that a market agency’s 
failure to make deposits to its custodial account in the manner and with- 
in the times prescribed in section 201.42 is an unfair and deceptive prac- 
tice. “It is deceptive because shippers do not know that their money is 
being used to extend credit to buyers. It is unfair because it is using trust 
money for their own purposes (to extend credit to themselves and 
others).” In re: Harry C. Hardy, supra, 33 A.D. at 1400. 

It must be concluded, therefore, that Respondent’s course of conduct 
with respect to the maintenance and use of his custodial account, as de- 
termined herein, constitutes a violation of the Act (7 U.S.C. 208 and 
213 (a) ), and of the regulations (9 CFR 201.42). 
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4. Wilful Violations. 


The violations proven in this proceeding must be characterized as wil- 
ful. As demonstrated by Findings of Fact 21 and 22, Respondent was or- 
dered by the Secretary to maintain his custodial account in conformity 
with section 201.42 of the regulations on March 6, 1973, and to cease 
and desist from engaging in business as a market agency selling live- 
stock on commission while his current liabilities exceeded his current as- 
sets. Further, on February 22, 1978, a Final (Consent) Judgment was en- 
tered permanently enjoining him from failing to maintain his custodial 
account in conformity with the provisions of 9 CFR 201.42. Despite 
these orders, Respondent has again acted in disregard of the statutory 
requirements, and orders of the Secretary and of a United States Dis- 
trict Court, in operating while insolvent and failing to maintain properly 
his custodial account. 

A violation is wilful if the Respondent intentionally does an act which 
is prohibited, irrespective of evil motive or reliance on erroneous advice, 
or if the Respondent acts with careless disregard of the statutory re- 
quirements. Butz v. Glover Livestock Commission Co., 411 U.S. 182, 
185, 187 (1973); Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961); 
In re: James J. Miller, supra, 33 A.D. at 83-87. 


5. Maintenance of Accounts, Records and Memoranda. 


The record discloses that at the time of investigation in October and 
November 1980, Respondent failed to keep accounts, records and memo- 
randa which fully and correctly disclosed all transactions involved in his 
business. In particular, Respondent failed to keep and maintain a sepa- 
rate, distinct and detailed account of the purchase and sale of livestock 
purchased from consignments in support of the market. (Transcript of 
Hearing, pp. 8, 27-29, 44-47, 57-61). 

The recordkeeping requirements of the Act are found in section 401 (7 
U.S.C. 401). Respondent’s contention, that he had never been adequately 
advised by Packers and Stockyards officials as to the precise manner in 
which these records should be maintained, is not persuasive. Respondent 
ignores the fact that in prior proceedings, he was ordered to keep “a sep- 
arate, distinct and detailed account of the purchase and sale of livestock 
purchased from consignments in support of the market.” (Findings of 
Fact 21 and 22). Respondent had adequate notice of the recordkeeping 
requirements and failed to meet them. 

Because market support purchases present an inherent conflict of in- 
terest (the seller is also the buyer), the maintenance of records which are 
sufficient to disclose and fully document support transactions, such as a 
market support journal, insures that an evaluation can be made about 
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whether the market is protecting the legitimate interests of the sellers. 
Conversely, the lack of such records prevents full and correct disclosure 
of a market’s business activities in contravention of the Act. Accord- 
ingly, Respondent is again ordered, pursuant to section 401 of the Act, 
to maintain separate market support records. 


6. Sanctions. 


Complainant requests that the Respondent be ordered to cease and de- 
sist from the practices discussed above, that he maintain separate, dis- 
tinct and detailed market support records, and that he be suspended for 
a period of twenty-one days. 

There is no request for an order for further “suspension until solvent” 
or a “suspension until deficits are corrected” because it has been deter- 
mined that Respondent is presently solvent and that his custodial ac- 
count shortages have been eliminated. (Statement of Respondent’s Fi- 
nancial Condition filed by Complainant on October 14, 1981). Moreover, 
a reading of the hearing transcript seems to indicate that the present 
handling of market support records is adequate. 

While Respondent appears to be in compliance with the Act and regu- 
lations at this time, the seriousness of the violations committed, es- 
pecially the improper handling of the custodial account, cannot be over- 
looked. These practices go to the very essence of a market agency’s re- 
sponsibilities and Respondent cannot be allowed to continue to demon- 
strate his indifference to these requirements. 

Respondent, moreover, did not commit these violations accidentally, 
but with full knowledge that they were prohibited by sections 307, 
312 (a) and 401 of the Act. Respondent was well aware through previous 
administrative and judicial actions of the steps to be taken to effect com- 
pliance with the Act but deliberately chose to ignore his responsibilities. 
In view of such conduct, it must be concluded that only a suspension will 
bring about a permanent correction of the practices. 

In oral argument and in the brief filed following the hearing, Respond- 
ent cites business losses and Mr. Powell’s illness as a basis for submitting 
that the actions of Mr. Powell were not wilful. While one can appreciate 
and sympathize with the difficulties faced by Mr. Powell, it still remains 
that during the period alleged in the complaint Mr. Powell owned and 
operated Powell Livestock Company. Even if his illness prevented him 


1. “The agency views shortages in custodial accounts as a very serious violation. A 
market agency operating with a custodial account being short presents a problem that if all 
its consigners presented their checks at the bank at the same time some of these checks 
would not be paid and the consigners would wind up with NSF checks, thus finding 
themselves without payment for the sale of their livestock.” Transcript of Hearing, page 
37. 
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from supervising the day to day operations of the market, he remained 
responsible for ensuring that his activities and the activities of his em- 
ployees were conducted in compliance with the Act and the regulations 
so as to fully protect the consignors of livestock. 

Because past efforts to obtain compliance by Respondent, solely 
through a cease and desist order, were not effective, the imposition of a 
21-day suspension is appropriate in the light of all facts considered in 
this case. In re: James A. Miller, supra, 33 A.D. at 63-66. 

On the basis of the foregoing, Complainant has established its entitle- 
ment to the order proposed below: 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent attacks the sufficiency of the evidence to support some of 
Chief Judge Campbell’s findings and conclusions. This attack is frivol- 
ous. The evidence so far exceeds that required to support an administra- 
tive decision that detailed discussion is not warranted. 

Respondent contends that it was error to receive in evidence complain- 
ant’s exhibits 6 and 7, which are certified copies of a prior administra- 
tive consent order and a United States District Court consent judgment 
issued against respondent for previous violations similar to those in- 
volved here. This argument is also frivolous. The exhibits were intro- 
duced to show respondent’s knowledge of the regulations and wilfulness 
(Tr. 82-34), which have a bearing on the sanction that should be issued 
here. They were clearly admissible for that purpose. 

It is the consistent policy of this Department to impose severe sanc- 
tions for serious or repeated violations of any of the regulatory programs 
administered by the Department to serve as an effective deterrent not 
only to the respondents but also to other potential violators. This policy 
has been followed in all of the Department’s disciplinary proceedings in 
recent years. 

The basis for the Department’s sanction policy is set forth at great 
length in numerous decisions, e.g., Jn re Worsley, 33 Agric. Dec. 1547, 
1556-71 (1974), set forth in the Appendix to this decision.” 


2. Severe sanctions issued pursuant to this policy were sustained, e.g., in In re Kafcsak, 
39 Agric. Dec. 683, 687 (1980), aff'd, No. 80-3406 (6th Cir. Dec. 18, 1981); In re American 
Fruit Purveyors, Inc., 38 Agric. Dec. 13872, 1887-1403 (1979), aff'd per curiam, 630 F.2d 
370 (5th Cir. 1980), cert. denied, 101 S. Ct. 1701 (1981); In re Gold Bell-I&S Jersey Farms, 
Inc., 87 Agric. Dec. 1336, 1362-63 (1978), aff'd, No. 78-3134 (D. N.J. May 25, 1979), aff'd 
mem., 614 F.2d 770 (3d Cir. 1980); In re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 
549-51 (1977), affd sub nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re 
Muehlenthaler, 37 Agric. Dec. 313, 330-32, 337-52, affd mem., 590 F.2d 340 (8th Cir. 
1978); In re Cordele Livestock Co., 36 Agric. Dec. 1114, 1133-34 (1977), affd mem., 575 
F.2d 879 (5th Cir. 1978); In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), 
aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 (i978); In re Ca- 
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It is also the policy of this Department to issue a cease and desist 
order,’ and a suspension order,‘ notwithstanding the fact that the re- 
spondent has discontinued violating the Act by the time the final order 
is issued. 

Respondent argues that a suspension order will impose a hardship on 
livestock farmers in the community. But any hardship to the respond- 
ent’s community, customers, or employees which might result from a 
suspension order is given no weight in determining the sanction since 
the national interest of having fair and competitive conditions in the 
livestock and meat industries must prevail over the local interests which 
might be temporarily damaged as a result of a suspension order.* 

For the foregoing reasons, the following order should be issued. 


Cont. 

tanzaro, 35 Agric. Dec. 26, 31-32 (1976) affd, No. 76-1613 (9th Cir. Mar. 9, 1977), 
printed in 36 Agric. Dec. 467; In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 
(1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Maine 
Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), affd, 540 F.2d 518 (1st Cir. 
1976); In re Southwest Produce, Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 
F.2d 977 (5th Cir. 1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, affd 
per curiam, 524 F.2d 977 (5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 
1913-14 (1974), affd, 524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 
Agric. Dec. 499, 515, 539-50 (1974), aff'd mem., 510 F.2d 966 (4th Cir. 1975); In re Miller, 
33 Agric. Dec. 53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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ORDER 


Respondent, his agents and empioyees, directly or indirectly or 
through any corporate or other device, in connection with his activities 
subject to the Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in business as a market agency or dealer while insol- 
vent, i.e., while his current liabilities exceed his current assets; 

2. Failing to deposit in his “Custodial Account for Shipper’s Pro- 
ceeds,” within the time prescribed by section 201.42 (c) of the regula- 
tions (9 CFR §201.42 (c) ), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 

3. Failing to otherwise maintain his “Custodial Account for 
Shippers’ Proceeds” in conformity with the provisions of section 201.42 
of the regulations (9 CFR § 201.42). 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business under the 
Act including a separate, distinct and detailed account of the purchase 
and sale of livestock purchased from consignments in support of the 
market. 

Respondent is suspended as a registrant under the Act for a period of 
twenty-one (21) days. 

Copies hereof shall be served upon the parties. 

The provisions of this order shall become effective 30 days after serv- 
ice upon Respondent. 


APPENDIX 


Excerpt from In re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974). [Excerpt Omitted—Ed.]} 
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(No. 21,740) 


In re DUQUOIN PACKING COMPANY, DECATUR PACKING DIVISION, and 
WILLIAM S. MARTIN. P & S Docket No. 5921. Decided July 13, 
1982. 


Packer—Weights, untrue or incorrect—Scale tickets, untrue or incorrect— 
Scales, failure to operate in accordance with regulations—Suspension of 
registration 


Respondent William S. Martin is ordered to cease and desist from weighing livestock at 
other than their true and correct weights; issuing scale tickets and accountings on 
the basis of false and incorrect weights; paying sellers on the basis of false and in- 
correct weights; and failing to operate livestock scales in accordance with the regu- 
lations under the Act. Respondent is also suspended as a registrant for 45 days. 


Victor W. Palmer, Administrative Law Judge. 
Allan R. Kahan, for complainant. 
Albert P. Brewer, Decatur, Ala., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER AS TO 
WILLIAM S. MARTIN 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seqg.).* An 
initial decision and order was issued on May 3, 1982, by Administrative 
Law Judge Victor W. Palmer ordering respondent Martin to cease and 
desist from the weighing violations found. 

On June 2, 1982, complainant, seeking a 45-day suspension order, ap- 
pealed to the Judicial Officer, to whom final administrative authority 
has been delegated to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 (7 C.F.R. § 2.35).** Following respondent’s response, 
the case was referred to the Judicial Officer for decision on June 28, 
1982. 

Based upon a careful consideration of the entire record, I agree with 
complainant that respondent Martin’s registration should be suspended 


* See generally Campbell, “The Packers and Stockyards Act Regulatory Program,” in 1 
Davidson, Agricultural Law, ch. 3 (1981 and May 1982 Supp.), and Carter, “Packers and 
Stockyards Act,” in 10 Harl, Agricultural Law, ch. 71 (1980). 

** The position of Judicial Officer was established pursuant to the Act on April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 
(1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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for 45 days. Portions of the initial decision, consisting of the Prelimi- 
nary Statement, Pertinent Sections of the Act and the Regulations, 
Disposition of Proposed Findings and Conclusions, and Findings of Fact, 
are adopted as the final decision in this case, except that the words “Al- 
though unnecessary to those duties and not otherwise of use to him,” are 
omitted from the beginning of the last sentence of Finding 1 (p. 10). The 
conclusions and order are those of the Judicial Officer. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), here- 
inafter “the Act,” instituted by a complaint filed on July 17, 1981, by 
the Acting Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. 

The complaint charges that respondent William S. Martin, acting as 
an employee of the corporate respondent, engaged in the unfair, decep- 
tive and unlawful practice of falsely weighing livestock in willful viola- 
tion of the Act (7 U.S.C. § 213(a)) and the regulations (9 CFR 
§§ 201.55 and 201.73-1). 

The corporate respondent, also charged in the complaint to have vio- 
lated the Act by its employee’s false weighing of livestock, consented to 
an adverse decree which was issued on July 20, 1981. 

The charges against respondent William S. Martin were the subject of 
an oral hearing held at the Morgan County Courthouse in Decatur, Ala- 
bama, on February 24-25, 1982. Complainant was represented by Allan 
R. Kahan, Esquire, Office of the General Counsel, United States Depart- 
ment of Agriculture, Washington, D.C. Respondent was represented by 
Albert P. Brewer, Esquire, Brewer, Lentz, Nelson & Whitmire, Decatur, 
Alabama. Briefs were filed by the parties at the commencement of the 
hearing and again following their review of the hearing transcript. 
Briefing was completed on April 20, 1982. 

Complainant has proven that William S. Martin, who is registered 
with the Secretary of Agriculture as a dealer to purchase livestock in 
commerce for slaughter purposes only, violated the Act by falsely weigh- 
ing a draft of 18 hogs on a scale which was back-balanced by 123 pounds 
which, if undetected, would have resulted in an underpayment to the 
seller of $57.89. Complainant has requested the issuance of a cease and 
desist order and the suspension of Mr. Martin’s registration for 45 days. 

For the reasons hereinafter stated, the cease and desist order shall be 
issued, but suspension of Mr. Martin’s registration is not being ordered. 
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Pertinent Sections of the 
Act and the Regulations 


7 U.S.C. § 213. Prevention of unfair, discriminatory, or 
deceptive practices. 


(a) It shall be unlawful for any stockyard owner, market 
agency, or dealer to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device in connec- 
tion with determining whether persons should be author- 
ized to operate at the stockyards, or with the receiving, 
marketing, buying, or selling on a commission basis or 
otherwise, feeding, watering, holding, delivery, shipment, 
weighing, or handling of livestock. (emphasis added) 


9 CFR § 201.55. Purchases and sales to be made on actu- 
al weights. 


When livestock is bought or sold on a weight basis in 
transactions subject to the provisions of the Act, settle- 
ment therefor shall be on the basis of the weight shown on 
the scale ticket or correction ticket, as the case may be. 
Any weight figures shown on accounts of sale, accounts of 
purchase, invoices, bills, or statements issued in connec- 
tion with transactions subject to the Act shall be actual 
weights obtained on scales operated or used by stockyards 
owners, market agencies, dealers, or packers at the place 
and at the time of the consummation of the transactions in 
question or, if not, shall be appropriately explained on the 
accountings, bills, or statements issued. 


9 CFR § 201.73-1. Instructions for weighing livestock. 


Stockyard operators, market agencies, dealers, and 
packers who operate scales on which livestock is weighed 
in purchase or sales transactions are responsible for the ac- 
curate weighing of such livestock. They shall supply copies 
of the instructions in this section to all persons who per- 
form weighing operations for them and direct such persons 
to familiarize themselves with the instructions and to com- 
ply with them at all times. This section shall also apply to 
any additional weighers who are employed at any time. 
Weighers must acknowledge their receipt of these instruc- 
tions and agree to comply with them, by signing in dupli- 
cate, P&SA Form 215 provided by the Packers and Stock- 
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yards Administration. ... One copy of the form is to be 
filed with an area office of the Packers and Stockyards Ad- 
ministration and the other retained by the agency employ- 
ing the weighers. 


(a) Balancing the empty scale. (1) The empty scale shall 
be balanced each day before weighing begins, and main- 
tained in correct balance which weighing operations con- 
tinue. The zero balance shall be verified at intervals of not 
more than 15 drafts or 15 minutes, whichever is completed 
first. In addition, the zero balance of the scale shall be veri- 
fied whenever a weigher resumes weighing duties after an 
absence from the scale and also whenever a load exceeding 
half the scale capacity or 10,000 pounds (whichever is less) 
has been weighed and is followed by a load of less than 
1,000 pounds, verification to occur before the weighing of 
the load of less than 1,000 pounds. 


(2) The time at which the empty scale is balanced or its 
zero balance verified shall be recorded on scale tickets or 
other permanent records. Balance tickets must be filed 
with other scale tickets issued on that date. 


(3) Before balancing the empty scale, the weigher shall 
assure himself that the scale gates are closed and that no 
persons or animals are on the scale platform or in contact 
with the stock rack, gates, or platform. If the scale is bal- 
anced with persons on the scale platform, the zero balance 
shall be verified whenever there is a change in such per- 
sons. When the scale is properly balanced and ready for 
weighing, the weigher shall so indicate by an appropriate 
signal. 


(4) Weighbeam scales shall be balanced by first seating 
each poise securely in its zero notch and then moving the 
balance ball to such position that a correct zero balance is 
obtained. A scale equipped with a balance indicator is cor- 
rectly balanced when the pointer comes to rest at zero. A 
scale not equipped with a balance indicator is correctly bal- 
anced if the weighbeam, when released at the top or bot- 
tom of the trig loop, swings freely in the trig loop in such 
manner that it will come to rest at the center of the trig 
loop. 


(5) Dial scales shall be balanced by releasing all drop 
weights and operating the balance ball or other balancing 
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device to obtain a correct zero balance. The indicator must 
visually indicate zero on the dial and the ticket printer 
must record a correct zero balance. 


(6) Electronic digital scales should be properly warmed 
up before use. In most cases, it is advisable to leave the 
electric power on continuously. The zero load balance shall 
be verified by recording the zero balance on a scale ticket. 
The main indicating element and the remote visual weight 
display shall indicate zero when the balance is verified. 
The proper procedure for balancing this type of scale will 
vary according to the manufacturer. Refer to the 
operator’s manual for specific instructions. 


(b) Weighing the load. (1) Before weighing a draft of 
livestock, the weigher shall assure himself that the entire 
draft is on the scale platform with the gates closed and 
that no persons or animals off the scale are in contact with 
the platform, gates, or stock rack. 


(i) On a weighbeam scale with a balance indicator, the 
weight of a draft shall be determined by seating the poises 
at such positions that the pointer will come to rest within 
the central target area or within 1/4 (0.25) inch of the zero 
mark. 


(ii) On a weighbeam scale without a balance indicator, 
the weight shall be determined by seating the poises at 
such positions that the weighbeam, when released from 
the top or bottom of the trig loop, will swing freely and 
come to rest at the approximate center of the trig loop. 


(iii) On a dial scale, the weight is indicated automatical- 
ly when the indicator moves around the dial face and 
comes to rest. 


(iv) On an electronic digital scale, the weight of a draft 
is indicated automatically when the weight value indicated 
stablized. 


(2) The correct weight of a livestock draft is the value in 
pounds indicated when a correct load balance is obtained. 
The weigher should always concentrate his attention upon 
the beam tip, balance indicator or dial indicator while 
weighing and not concern himself with reading the visible 
weight indications until correct load balance is obtained. 
On electronic digital scales, the weigher should concen- 
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trate on the pulsing or flickering of weight values to assure 
that the unit indicates a stable weight before activating 
the print button. 


(c) Recording the weight. (1) The weight of each draft 
shall be recorded immediately after the load balance is ob- 
tained and before any poises are moved or the load is re- 
moved from the scale platform. The weigher shall make 
certain that the printed weight record agrees with the 
weight value visually indicated when correct load balance 
is obtained. He shall also assure himself that the printed 
weight value is distinct and legible. 


(2) The weight printing device on a scale shall be oper- 
ated only to produce a printed or impressed record of the 
weight value while the livestock load is on the scale and 
correctly balanced. If the weight value is not printed clear- 
ly and correctly, the ticket shall be marked void and a new 
one printed before the livestock is removed from the scale. 


(d) Scale tickets. (1) Scale tickets used to record the 
weight values of livestock in purchase or sales transactions 
shall be used, at any given scale, in the order of their con- 
secutive serial numbers unless otherwise marked to show 
the order of their use. All tickets shall show the date of the 
weighing and the name or initials of the weigher perform- 
ing the weighing service. 


(2) No scale tickets shall be destroyed or otherwise dis- 
posed of because they are soiled, damaged, incorrectly exe- 
cuted, or voided. They shall be preserved and filed to com- 
prise a complete serial number sequence. 


(3) No scale ticket shall be used to record the weight of a 
livestock draft for “catch-weight,” inventory, transporta- 
tion charge or other nonsale purposes unless the ticket is 
clearly marked to show why the weight was determined. 


(4) When weight values are recorded by means of auto- 
matic recording equipment directly on the accounts of sale 
or other basic records, such record may serve in lieu of a 
scale ticket. 


(e) Weigher’s responsibilities. (1) The primary responsi- 
bility of a weigher is to determine and accurately record 
the weight of livestock drafts without prejudice or favor to 
any person or agency and without regard for livestock 





DUQUOIN PACKING COMPANY 
Cite as 41 A.D. 1367 
ownership, price, condition, fill, shrink, or other considera- 
tions. A weigher shall not permit the representations or at- 
titudes of any persons or agencies to influence his judg- 
ment or action in performing his duties. 


(2) Unused scale tickets, or those which are partially 
executed but without a printed weight value, shall not be 
left exposed or accessible to unauthorized personnel. All 
such tickets shall be kept under lock when the weigher is 
not at his duty station. 


(3) Accurate weighing and correct weight recording re- 
quire that a weigher shall not permit his operations to be 
hurried to the extent that inaccurate weights or incorrect 
weight records may result. Each draft of livestock must be 
weighed accurately to the nearest minimum weight value 
that can be indicated or recorded. Manual operations con- 
nected with balancing, weighing, and recording shall be 
performed with the care necessary to prevent damage to 
the accurately machined and adjusted parts of weigh- 
beams, poises, and printing devices. 


(4) Livestock owners, buyers, or others having legiti- 
mate interest in a livestock draft must be permitted to ob- 


serve the balancing, weighing, and recording procedures, 
and a weigher shall not deny them that right or withhold 
from them any information pertaining to the weight of 
that draft. He shall check the zero balance of the scale or 
reweigh a draft of livestock when requested by such par- 
ties. 


(f) Sensitivity control. (1) A scale must be sensitive in 
response to platform loading if it is to yield accurate 
weights. It, therefore, is the duty of a weigher to assure 
himself that interferences, weighbeam friction, or other 
factors do not impair sensitivity. He should satisfy him- 
self, at least twice each day, that the scale is sufficiently 
sensitive, and if the following requirements are not met, 
he should report the facts to his superior or employer im- 
mediately. 


(2) A weighbeam scale with a balance indicator is suffi- 
ciently sensitive if, when the scale is balanced with the 
pointer at the center of the target, movement of the frac- 
tional poise one graduation will change the indicator rest 
point 1/4 inch (0.25) or the width of the central target area, 
whichever is greater. 
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(3) A weighbeam scale without a balance indicator is 
sufficiently sensitive if, when the scale is balanced with 
the weighbeam at the center of the trig loop, movement of 
the fractional poise two graduations will cause the weigh- 
beam to come to rest at the bottom of the trig loop. 


(4) Adjustable damping devices are incorporated in bal- 
ance indicators and in dial scales to absorb the effects of 
load impact and assist in bringing the indicator to rest. 
The weigher should be familiar with the location and ad- 
justment of these damping devices and should keep them 
adjusted so that the pointer will oscillate freely through at 
least one complete cycle of movement before coming to 
rest at its original position. 


(5) Friction at weighbeam bearings may reduce the sen- 
sitivity of the scale, cause sluggish weighbeam action and 
affect weighing accuracy. A weigher should inspect the 
weighbeam assembly daily to make certain that there is 
clearance between the weighbeam and the pivot bearings. 


(6) Interferences or binding of the scale platform, stock 
rack, gates or other “live” parts of the scale are common 
causes of weighing inaccuracy. A weigher should satisfy 


himself, at the beginning of each weighing period, that all 
such “live” parts have sufficient clearance to prevent inter- 
ferences. 


(g) General precautions. (1) The poises of weighbeam 
scales are carefully adjusted and sealed to a definite weight 
at the factory and any change in that weight seriously af- 
fects weighing accuracy. A weigher, therefore, should be 
certain that poise parts do not become broken, loose or lost 
and that no material is added to a poise. Balancing or 
weighing shall not be performed while a scale ticket is in 
the slot of a weighbeam poise. 


(2) Stops are provided on scale weighbeams to prevent 
movement of poises back of the zero graduation when bal- 
ancing or weighing. When the stops become worn or 
broken and allow a poise to be set behind the zero position, 
this condition should be reported and corrected without 
delay. 


(3) Foreign objects or loose material in the form of nuts, 
bolts, washers or other material on any part of the weigh- 





DUQUOIN PACKING COMPANY 
Cite as 41 A.D. 1367 

beam assembly, including the counter-balance hanger or 
counter-balance weights, are potential sources of weighing 
error. Loose balancing material must be enclosed in the 
shot cup of the counter-balance hanger, and counter-bal- 
ance weights must not be of the slotted type which can 
readily be removed. 


(4) Whenever for any reason a weigher has reason to be- 
lieve that a scale is not functioning properly or not yield- 
ing correct weight values, he shall discontinue weighing, 
report the facts to the parties responsible for scale mainte- 
nance, and request inspection, test, or repair of the scale. 


(5) When a scale has been adjusted, modified, or re- 
paired in any manner which may affect the accuracy of 
weighing or weight recording, the weigher shall not use 
the scale until it has been tested and inspected and found 
to be accurate. 


(6) Count-off men, gate men, or others assigned to open 
or close scale gates or to drive livestock on or off the scale, 
shall perform those functions as directed by the weigher’s 
signals or spoken instructions. They shall prevent persons 
or animals off the scale from being in contact with any 


part of the scale platform, stock rack, or gates while the 
scale is being balanced or used for weighing. They shall not 
open gates or remove livestock from the scale until di- 
rected by the weigher. 


DISPOSITION OF PROPOSED 
FINDINGS AND CONCLUSIONS 


Every finding and conclusion proposed by either party has been fully 
considered. However, inclusion of every proposed finding have a factual 
basis in the record without regard to its materiality, could create the er- 
roneous impression that I have relied upon peripheral facts many steps 
removed from the ultimate issues and result in needless confusion when 
the decision is reviewed. To avoid such confusion, the findings and con- 
clusions that follow incorporate and express only those facts and argu- 
ments that I have found to be material to the resolution of the real issues 
before me for decision. 


FINDINGS OF FACT 


1. Respondent William S. Martin, at all times material herein, was 
employed by the corporate respondent, a packer under the Act, at its fa- 
cilities at 1110 Line Street, N.E., Decatur, Alabama. In addition to his 
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base salary, annual bonuses of up to 20 percent of that salary were paid 
him based upon the corporation’s evaluation of his performance for the 
year. His functions included the buying and weighing of livestock for 
slaughter purposes on behalf of his employer. Mr. Martin was, and is, 
registered with the Secretary of Agriculture as a dealer to purchase live- 
stock in commerce for slaughter purposes only. 

2. On December 9, 1980, Mr. Martin, on behalf of his corporate em- 
ployer, purchased 18 hogs from Zollie McCormack, Leoma, Tennessee, 
on a weight basis at the rate of 46 1/2 cents per pound. Mr. Martin 
weighed the hogs on a livestock scale located on his employer’s premises 
in Decatur, Alabama. It is undisputed that the hogs were weighed at less 
than their true and correct weight. 

3. Mr. Martin was observed as he weighed Zollie McCormack’s 18 
hogs by two investigators employed by the Packers and Stockyards Ad- 
ministration, as well as by the Director of the Division of Weights and 
Measures for the State of Alabama’s Department of Agriculture. 

4. After the 18 hogs were weighed, the two Federal officials and the 
State official made their presence known to Mr. Martin and inspected 
the scale and its pertinent parts. They discovered, and each has testified, 
that an adjustable balance ball located on the scale’s balance beam was 
not set at zero load balance. They found it to be not in the middle of the 
bar as is usually the case, but instead turned all the way to the right 
causing the scale to be back-balanced and registering less than actual 
weights. To return the balance ball to the middle position where zero 
load balance could be and was obtained, it was necessary for the investi- 
gators to turn the ball some 20 complete turns. By placing weights upon 
the scale, they determined that the scale had been back-balanced to 
underweigh a draft by 123 pounds. They also determined that there was 
nothing wrong with the scale itself and that when properly adjusted, it 
gave true and correct weights. 

5. Respondent would explain his short-weighing of the hogs as the re- 
sult of an inadvertent attachment of a chain connected to a sump pump 
located beneath the scale to the scale’s weigh beam. He contends that, 
unknown to him, the drain hose of the sump pump must have been 
stepped on, bumped, or moved at the time he last balanced the scale pri- 
or to weighing Zollie McCormack’s 18 hogs, and the resulting pressure or 
tension on the pump pulled the chain on the weigh beam causing the 
scale to be inaccurately balanced. 

6. Respondent’s proffered explanation is found to be implausible: 


a) The scale’s weigh beam was observed by three trained 
investigators at the time of the false weighing and none of 
them saw such a chain. 
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b) The mechanic employed by the Toledo Scale Com- 
pany who regularly serviced the scale and was called as re- 
spondent’s witness, had not observed a chain attached to 
the weigh beam when he regularly inspected the scale and 
its mechanism during the two years between its installa- 
tion and the December 9, 1980 incident. 


c) Respondent Martin was an experienced and knowl- 
edgeable weighmaster who had a positive duty to detect 
and remedy any condition interfering with the proper 
operation of the scale,’ and it is incredible that he would 
fail to detect and correct an abnormal condition which re- 
quired the balance ball to be turned 20 turns to the right 
when he last balanced it. 


CONCLUSIONS BY THE JUDICIAL OFFICER 


In the initial decision, Judge Palmer concluded (Initial Decision 13): 
Respondent Martin should be ordered, as a registrant 
subject to the Act, to cease and desist from the unfair and 
deceptive practice and device of falsely weighing and im- 
properly accounting for livestock. 


Respondent has admitted that on December 9, 1980, he 
short-weighed a draft of 18 hogs by 123 pounds, and he 
has not furnished a plausible explanation disproving the 
natural inference that his act in back-balancing the scale 
by such a large amount was deliberate and intentional. 


Respondent’s attorney has argued that inasmuch as com- 
plainant has not proven repeated violations of the Packers 
and Stockyards Act (7 U.S.C. § 213 (a) ), respondent can- 
not be found guilty of “unfair, unjustly discriminatory, or 
deceptive practices or methods of dealing.” 


However, a single act has been held sufficient to con- 
stitute a “practice or device” in violation of the Packers 
and Stockyards Act. Swift & Company v. United States, 
317 F.2d 53 (7th Cir. 1963). See also, Reilly v. Steele- 
Siman & Co., 11 Agric. Dec. 584-589 (1952). 
1. Mr. Martin signed the “Weigher’s Acknowledgement and Agreement” on August 1, 
969, in which he agreed to comply with the “Instructions for Weighing Livestock” (9 CFR 


1 
i 
§ 201.73-1) which in part requires: “Whenever for any reason a weigher has reason to be- 


lieve that a scale is not functioning properly or not yielding correct weight values, he shall 
discontinue weighing, report the facts to the parties responsible for scale maintenance, and 
request inspection, test, or repair of the scale.” 
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The issue as to whether a single incident may be the subject of a pro- 
ceeding under the Packers and Stockyards Act is discussed in Campbell, 
“The Packers and Stockyards Act Regulatory Program,” in 1 Davidson, 
Agricultural Law, ch. 3,§ 3.44 (1981 and May 1982 Supp.), as follows: 


The issue has arisen in a number of cases as to whether a 
single transaction or incident may be the subject of a disci- 
plinary or reparation proceeding under the act. This is be- 
cause of the use of the word practice in the act, e.g., it is 
unlawful to engage in or use an “unfair, unjustly discrimi- 
natory, or deceptive practice or device.” °° 


Although the word practice usually has the connotation 
of repeated or customary action, it does not always have 
that connotation.*” In addition, with respect to discipli- 
nary actions the act refers to a “practice or device,” and the 
word device does not have the usual connotation of re- 
peated or customary action.*® 


For about 40 years, at least, the department has taken 
the position that a single incident or transaction contrary 
to the act is a sufficient basis for a proceeding under the 
act.°” For example, the judicial officer held almost 30 
years ago: 


The respondent does suggest, however, that there 
can be no violation of section 312 until a course of 
conduct has been established on the part of the 
respondent and that the only charge in this pro- 
ceeding is of an isolated nature, namely, the 
failure to deliver livestock after sale in one in- 
stance. Section 312 makes it unlawful to “engage 
in or use any unfair, unjustly discriminatory, or 
deceptive practice or device.” The word “practice” 
is used in a general sense, that is, as applied to the 
regulated industry and does not require that the 
respondent in an individual case indulge in the ac- 
tivity long enough and often enough to amount to 
a course of conduct on his part.*"° 


The department’s position is based on legislative history 
of the act showing the congressional concern with prac- 
tices in the industry.*" It is the department’s view that 
Congress used the term practice with respect to industry 
practices rather than to a continuous course of conduct by 
a particular individual.*” 
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The 1976 amendment to the act lends support to the de- 
partment’s position that a single incident or transaction 
may be an unfair practice in violation of the act. After 
specifying the time in which packers, market agencies, and 
dealers are required to make payment for livestock, the 
1976 amendment states: 


Any delay or attempt to delay by a market 
agency, dealer, or packer purchasing livestock, 
the collection of funds as herein provided, or 
otherwise for the purpose of or resulting in ex- 
tending the normal period of payment for such 
livestock shall be considered an “unfair practice” 
in violation of this chapter. Nothing in this sec- 
tion shall be deemed to limit the meaning of the 
term “unfair practice” as used in this chapter.*" 


If Congress intended for the term practice to apply only 
to a series of transactions by a particular individual, it 
would not have stated that “[alny” delay or “attempt to de- 
lay” is an “unfair practice.” 


In Swift & Co v United States, the court held: 


Swift contends its “single sale lasting only 
three days on a single item” was not a violation 
under a reasonable interpretation of the Act. In 
support of its contention it cites Muller & Co. v. 
Federal Trade Commission, 142 F.2d 511, 519 
(6th Cir., 1944). There an entire course of conduct 
was at issue and what the court said about specif- 
ic acts has no relevancy here. In this case we are 
dealing with an Act of Congress making it a viola- 
tion to “(a).. . use any unfair, unjustly discrimi- 
natory, or deceptive . . . device . . .; or (b) Make or 
give .. .any undue or unreasonable preference or 
advantage to any particular person .. . in any re- 
spect whatsoever.” (Emphasis added [in origi- 
nal] ). We think the broad language “any” and “in 
any respect whatsoever” covers the single sale of 
117,000 pounds of “picnics” to Kroger during the 
period April 23 to May 3. Wilson & Co. v. Benson, 
286 F.2d 891 (7th Cir., 1961).5"* 


Several district courts have held, in cases where the 
government was not represented, that a reparation pro- 
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ceeding may not be instituted for a single instance of non- 
payment for livestock.*® The 10th Circuit declined to fol- 
low those decisions, but, nonetheless, stated that the 
Packers and Stockyards Act does not make the secretary a 
“collecting agency” or provide a remedy for every worth- 
less check.*"® The department, however, is likely to con- 
tinue to regard a single incident or transaction contrary to 
the act as a sufficient basis for a disciplinary or reparation 
proceeding unless the Supreme Court indicates a contrary 
view. 
~ 306. 7 USC §§192 (a) and 213 (a); and see 7 USC §§208 (a), 211, 212 
(1976 & Supp III 1979). 

307. Webster’s Third New International Dictionary Unabridged 1780 
(1971). 

308. Id 618. The word “device” appears in 7 USC §§ 192 (a), 213 (a). 

309. E.g., In re Mid-States Livestock, Inc, 37 Agric Dec 547, 563-64 
(1977), affd sub nom VanWyk v Bergland, 570 F2d 701 (8th Cir 1978); 
Northwest Cattle Co v Iowa City Sales Co, 14 Agric Dec 276, 279-80 
(1955); Rielly v Steele-Siman & Co, 11 Agric Dec 584, 589 (1952); Hughes 
v Perry, 1 Agric Dec 235, 236-40 (1942). 

310. Rielly v Steele-Simon & Co, 11 Agric Dec 584, 589 (1952). 


311. HR Rep No 1048, 85th Cong, Ist Sess 1 (1957); 61 Cong Rec 
2615-16 (1921). 


312. The department’s view was sustained in Neugebauer v Ryken, Civ 
74-4018 (SD SD Sept 30, 1975), printed in 34 Agric Dec 1712, 1715-18; 
cf Ex parte Delaney, 43 Cal 478, 479-80 (1872); State v Randall, 248 
SW2d 860, 863 (Mo 1952); State v Keet, 269 Mo 206, 190 SW 573, 
574-76 (1916); and Annot, License—Single Transaction, 98 ALR2d 90, 
99-100 (1964) (all involving other statutory and constitutional language 
in which a single act was held to constitute a practice). In Vance v Reed, 
495 F Supp 852, 853-56 (MD Tenn 1980), the court held that the secre- 
tary has jurisdiction to issue a reparation award against a dealer for on« 
instance of a failure to complete payment of the purchase price for cattle, 
in view of the 1976 amendments to the act dismissed in §3.08. 

313. 7 USC §228b (c). 

314. 317 F2d 53, 55-56 (7th Cir 1963). 

315. Guenther v Morehead, 272 F Supp 721, 724-28 (SD Iowa 1967); 
McClure v EA Blackshere Co, 231 F Supp 678, 682 (D Md 1964); and see 
Rice v Wilcox, 630 F2d 586, 591 (8th Cir 1980); Hrdlicka Bros Livestock 
Sales, Inc v Puzauskas, No 76-C-207 (WD Wisc Feb 24, 1978), printed in 
37 Agric Dec 1030, 1034 (1978); Lewis v Goldsborough, 234 F Supp 524, 
527-28 (ED Ark 1964). 
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316. Hays Livestock Commn Co v Maly Livestock Commn Co, 498 F2d 
925, 930-31 (10th Cir 1974); accord, Rice v Wilcox, 630 F2d 586, 590-92 


(8th Cir 1980) (the secretary is not a collection agency for every worthless 
check). 


I believe that the Department’s position is correct that a single trans- 
action or incident may be an unfair “practice” in violation of the Act. 

In addition, respondent Martin used a back-balanced scale, which is an 
unfair “device” prohibited by Act (7 U.S.C. § 213 (a) ). Hence it is not 
necessary to conclude that he also engaged in an unfair “practice.” 

Respondent also contends that his violations were not wilful and, 
therefore, that he must receive notice in writing of the violations before 
an action is instituted to suspend his registration (5 U.S.C. § 558 (c) ). 
However, the Administrative Law Judge, who saw and heard the wit- 
nesses testify, did not accept respondent’s explanations as to why the 
underweighing occurred. He inferred (as I do) that respondent’s “act in 
back-balancing the scale by such a large amount was deliberate and in- 
tentional” (Initial Decision 13), and he concluded that the notice require- 
ment of the Administrative Procedure Act—not applicable in the case of 
wilful violations—was not a legal impediment to a suspension order 
here (Initial Decision 14). His conclusion, in this respect, is manifestly 
correct. For a full discussion of the meaning of the term wilful, as used 
in the Administrative Procedure Act, see In re Shatkin, 34 Agric. Dec. 
296, 298-314 (1975).? 

Judge Palmer did not suspend respondent’s registration because he be- 
lieved that a suspension order would be contrary to the Department’s 
policy set forth in In re Burrus, 36 Agric. Dec. 1668, 1689 (1977), affd 
per curiam, 575 F.2d 1258 (8th Cir. 1978). 

However, the Burrus holding is inapplicable to the factual situation 
here. The portion of the Burrus decision relied on by Judge Palmer, 
which erroneously led him to believe that a suspension order should not 
be issued in the present case because of “Departmental policy” (Initial 
Decision 14), relates to a factual situation in which a scale back-balanced 
by five pounds was detected on a single occasion. The evidence in the 
case did not establish that any short weighing had occurred as a result of 
the back-balanced scale (36 Agric. Dec. at 1688). (There was, however, 
evidence that warranted a suspension order because of other violations, 
involving “pencil padding” of weights.) With respect to that factual 
situation, the Judicial Officer said (36 Agric. Dec. at 1688-89): 

2. “During the early 1960s, when I was administrator of the Packers and Stockyards 
Act regulatory program, I established the policy of not sending warning letters in false 
weighing cases where serious and deliberate violations could be proven without a doubt.” 
In re Cordelle Livestock Co., 36 Agric. Dec. 1114, 1135 (1977) (no warning letter sent), 
aff d per curiam, 575 F.2d 879 (5th Cir. 1978). 
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The only conclusive evidence is the evidence proving that 
the scale was back-balanced by five pounds. Although 
operating a scale while it is in a back-balanced condition is 
a serious offense under the Act, where complainant has 
evidence of only a single instance of such a violation, as in 
this case, it is not complainant’s policy to institute a formal 
action for such violation (Tr. 20, 52; Comp. Ex. 1, p. 2).° 
Accordingly, no part of the 30-day suspension order in this 
case is based on the back-balanced scale violation, or on the 
inference of false weighing drawn from the back-balanced 
scale. But a cease and desist order is, of course, appropriate 
in view of this violation. 


The difference between the facts in Burrus, involving a back-balanced 
scale of 5 pounds with no proof of short weighing, and the facts here, in- 
volving a back-balanced scale of 123 pounds and an admission of short 
weighing, is so great that any statements in the Burrus decision cannot 
be applied here. “It is a maxim, not to be disregarded, that general ex- 
pressions, in every opinion, are to be taken in connection with the case in 
which those expressions are used.” Cohens v. Virginia, 6 Wheat. 264, 
399 (1821). 

In prior cases involving a back-balanced scale, the amount of the back- 
balance has been from about 5 to 15 pounds. For example, the back-bal- 
ancing was 15 or 16 pounds in Jn re Muehlenthaler, 37 Agric. Dec. 313, 
325, affd mem., 590 F.2d 340 (8th Cir. 1978); 5 pounds in Jn re Burrus, 
36 Agric. Dec. 1668, 1687-89 (1977), affd per curiam, 575 F.2d 1258 
(8th Cir. 1978); 4 pounds in Jn re Cordele Livestock Co., 36 Agric. Dec. 
1114, 1122 (1977), affd mem., 575 F.2d 879 (5th Cir. 1978); and 4 and 
11 pounds in In re Columbus-Muscogee Livestock Auction, Inc., 31 
Agric. Dec. 63, 76 (1972). I do not recall any prior case in which a scale 
was back-balanced more than 16 pounds. But, in any event, back-balanc- 
ing a scale by 123 pounds, which the Administrative Law Judge and I 
have inferred was “deliberate and intentional,” is such a serious and 
flagrant violation as to warrant a lengthy suspension order, even in the 
absence of any proof ot short weighing.‘ 

Moreover, here we have proof of short weighing a draft of 18 hogs by 
123 pounds. That alone would warrant a lengthy suspension order, even 
apart from the separate violation of using a back-balanced scale. The 


3. This is different from the policy where serious and deliberate false weighing can be 
proven without a doubt (see note 2, supra) 

4. A back-balanced scale does not prove short weighing because it is easy to weigh live- 
stock by more or less than the amount of the back-balance. In re Muehlenthaler, 37 Agric. 
Dec. 313, 330 n. 10, aff'd mem., 590 F.2d 340 (8th Cir. 1978). 
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proven short weighing here (which was absent in the Burrus case) is an- 
other factor making Burrus totally inapplicable to the present case. 

Careless or deliberate false weighing is an unfair and deceptive prac- 
tice under the Act resulting, in the case of a registrant, in a suspension 
order of at least 30 days (and generally longer).® The serious nature of 
false weighing in the livestock industry and the reasons for severe sanc- 
tions in false weighing cases are set forth in Jn re Overland Stockyards, 
Inc. , 34 Agric. Dec. 1808, 1838-50 (1975). 

Considering the great extent of respondent’s short weighing in the sin- 
gle instance involved in this case, the serious nature of false weighing in 
the livestock industry, and the Department’s prior precedents, a 45-day 
suspension order is appropriate in this case. 

It is the consistent policy of this Department to impose severe sanc- 
tions for serious or repeated violations of any of the regulatory programs 
administered by the Department to serve as an effective deterrent not 
only to the respondents but also to other potential violators. This policy 
has been followed in all of the Department’s disciplinary proceedings in 
recent years. 


5. The following cases involving false weighing by dealers were decided since the De- 
partment’s severe sanction policy has been in effect (suspension period follows each cita- 
tion): In re Muehlenthaler, 37 Agric. Dec. 313 (30 days), aff'd mem. , 590 F.2d 340 (8th Cir. 
1978); In re Livestock Marketers, Inc. , 35 Agric. Dec. 1552 (1976) (30 days), aff per curi- 
am, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Worsley, 33 
Agric. Dec. 1547 (1974) (60 days); In re Trenton Livestock, Inc. , 33 Agric. Dec. 499 (1974) 
(30 days), affd mem., 510 F.2d 966 (4th Cir. 1975); In re Speight, 33 Agric. Dec. 280 
(1974) (30 days). The following cases involving false weighing by auction market operators 
were decided since the Department’s severe sanction policy has been in effect: Jn re Cordele 
Livestock Co., 36 Agric. Dec. 1114 (1977) (45 days), aff'd per curiam, 575 F.2d 879 (5th 
Cir. 1978); In re Red River Livestock Auction, Inc., 36 Agric. Dec. 980 (1977) (45 days); In 
re Townsend, 35 Agric. Dec. 1604 (1976) (30 days); In re Overland Stockyards, Inc., 34 
Agric. Dec. 1808 (1975) (49 days). A table listing the suspension periods imposed for false 
weighing or causing false weighing of livestock from 1950 to January 1974 is set forth in 
In re Worsley, 33 Agric. Dec. 1547, 1584-92 (1974). The table is summarized in the deci- 
sion in that case. Jd. 1576. The maximum suspension was 5 years, the average 245 days 
and the median 90 days. Jd. 1575-76. Other cases involving false weighing or causing false 
weighing include Butz v. Glover Livestock Commn. Co., 411 U.S. 182 (1973) (20 days); Mit- 
chell v. Freeman, 308 F.2d 855, 855-56 (7th Cir. 1962) (90 days), cert. denied, 372 US. 
935 (1963); Meyer v. United States, 211 F.2d 406 (7th Cir.) (per curiam) (10 months), cert. 
denied, 317 U.S. 1016 (1954); Cella v. United States, 208 F.2d 783 (7th Cir. 1953) (6 
months), cert. denied, 347 U.S. 1016 (1954). False weights from pencil changes are in- 
volved in Fairbank v. Hardin, 429 F.2d 264 (9th Cir.) (6 months), cert. denied, 400 U.S. 943 
(1970); In re MCM Livestock, Inc., 39 Agric. Dec. 893, 898, 900 (1980) (120 days); In re 
Collier, 38 Agric. Dec. 957, 968 (1979) (6 months), aff'd, No. 79-7386 (9th Cir. July 7, 
1980); In re Gus Z. Lancaster Stock Yards, Inc., 38 Agric. Dec. 824, 829-30 (1979) (14 
days); In re Wilcox, 37 Agric. Dec. 1659, 1668-69 (1978) (60 days); In re Burrus, 36 Agric. 
Dec. 1668, 1687 (1977), aff'd per curiam, 575 F.2d 1258 (8th Cir. 1978) (30 days); and Jn re 
Loretz, 36 Agric. Dec. 1087, 1095, 1099 (1977) (45 days). Some of the cases also involve 
violations other than weighing violations. 





1384 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 41 A.D. 1367 


The basis for the Department’s sanction policy is set forth at great 
length in numerous decisions, e.g., In re Worsley, 33 Agric. Dec. 1547, 
1556-71 (1974), set forth in the Appendix to this decision.® 

Respondent argues that the “Secretary entered a ‘cease and desist’ con- 
sent order with the corporate packer and now seeks to have the registra- 
tion of the individual respondent suspended for 45-days” (Respondent’s 
Response to Complainant’s Appeal 2). But respondent ignores the facts 
that the Act does not authorize suspension orders against packers, and 
that the corporate respondent was assessed a civil penalty of $2,500. 
Furthermore, it is well settled that consent orders are not considered in 
determining orders issued in contested cases. In re Worsley, 33 Agric. 
Dec. 1547, 1569 (1974). 

One further matter should be mentioned. Although registration is not 
required to weigh livestock, respondent Martin also buys livestock for 
his packer employer. Registration is required for packer buyers (9 C.F.R. 
§ 201.10 (c); Amshoff v. United States, 228 F.2d 261, 262-66 (7th Cir. 
1955) ). 

For the foregoing reasons the following Order should be issued. 


ORDER 


Respondent William S. Martin, individually or through any corporate 
or other device, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Weighing livestock at other than their true and correct weights; 


6. Severe sanctions issued pursuant to this policy were sustained, e.g., in In re Kafcsak, 
39 Agric. Dec. 683, 687 (1980), affd, No. 80-3406 (6th Cir. Dec. 18, 1981); In re American 
Fruit Purveyors, Inc., 38 Agric. Dec. 1372, 1887-1403 (1979), aff'd per curiam, 630 F.2d 
370 (5th Cir. 1980), cert. denied, 101 S. Ct. 1701 (1981); In re Gold Bell-I&S Jersey Farms, 
Inc., 37 Agric. Dec. 1336, 1362-63 (1978); aff'd, No. 78-3134 (D. N.J. May 25, 1979), affd 
mem., 614 F.2d 770 (3d Cir. 1980); In re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 
549-51 (1977), affd sub nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re 
Muehlenthaler, 37 Agric. Dec. 313, 330-32, 337-52, affd mem., 590 F.2d 340 (8th Cir. 
1978); In re Cordele Livestock Co., 36 Agric. Dec. 1114, 1133-34 (1977), affd mem., 575 
F.2d 879 (5th Cir. 1978); In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), 
aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re 
Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), affd, No. 76-1613 (9th Cir. Mar. 9, 1977), 
printed in 36 Agric. Dec. 467; In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 
(1975), affd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Maine 
Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), affd, 540 F.2d 518 (1st Cir. 
1976); In re Southwest Produce, Inc., 34 Agric. Dec. 160, 171, 178, aff per curiam, 524 
F.2d 977 (5th Cir. 1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, affd 
per curiam, 524 F.2d 977 (5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 
1913-14 (1974), affd, 524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 
Agric. Dec. 499, 515, 539-50 (1974), aff'd mem., 510 F.2d 966 (4th Cir. 1975); In re Miller, 
33 Agric. Dec. 53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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2. Issuing scale tickets and accounting to sellers of livestock on the ba- 
sis of false and incorrect weights; 

3. Paying the sellers of livestock on the basis of false and incorrect 
weights; and 

4. Failing to operate livestock scales in accordance with the regula- 
tions under the Act constituting “Instructions for Weighing Livestock.” 

Respondent William S. Martin is suspended as a registrant under the 
Act for a period of 45 days. 

The cease and desist provisions of this Order shall become effective on 
the day after service of this Order. The suspension provisions of this Or- 
der shall become effective on the 30th day after service of this Order; 
Provided, however, that if by any means or device whatever, all or part 
of the suspension period is not effectively served during the period indi- 
cated above, the effective date of the beginning of the suspension period 
(or the part thereof not effectively served) shall be (i) the date fixed by a 
court of competent jurisdiction which issues an appropriate order with 
respect thereto, or (ii) upon a showing made by complainant that it is not 
likely that such an order will be entered by any court, the date subse- 
quently fixed by the Judicial Officer (jurisdiction is hereby retained by 
the Judicial Officer indefinitely for this limited purpose). 


APPENDIX 


€ 


Excerpt from In re Braxton McLinden Worsely, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974) [Excerpt Omitted—Kd.]. 
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(No. 21,741) 


In re LYNN W. ROSE, an individual, and TWIN FALLS LIVESTOCK COM- 
MISSION COMPANY, INC., a corporation. P & S Docket No. 
5946. Decided July 14, 1982. 


Market agency—Dealer—Consignment—Shippers’ proceeds account—Net 
proceeds—Checks—Accounts and records—Suspension of Registration— 
Consent 


Respondent Twin Falls Livestock Commission Company, Inc. consented to an order to 
cease and desist from permitting employees to buy livestock from consignment for 
resale for their own speculative accounts; using shippers’ proceeds funds to finance 
the speculative or other personal financial activities of any person; using funds re- 
ceived as proceeds for purposes other than payment of lawful marketing charges 
and the remittance of net proceeds to shippers; failing to deposit into its shippers’ 
proceeds account; and exchanging or “swapping” checks to conceal the true amount 
of funds available in any bank account. Respondent is suspended as a registrant for 
30 days, however such suspension will not become effective for so long as respond- 
ent complies with the provisions of the order. 


Roberta Swartzendruber, for complainant. 
James E. Risch, Boise, Idaho, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO 
TWIN FALLS LIVESTOCK COMMISSION COMPANY, INC. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seq.), by a complaint filed by the Acting Adminis- 
trator, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of respondent 
Lynn Rose does not meet the requirements of the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 
and that the respondents have wilfully violated the Act and the regula- 
tions issued thereunder (9 C.F.R. § 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 C.F.R. § 1.138). 

Corporate respondent Twin Falls Livestock Commission Company, 
Inc., admits the jurisdictional allegations in paragraph I of the com- 
plaint as those allegations pertain to it and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Twin Falls Livestock Commission Company, Inc., hereinafter re- 
ferred to as respondent Twin Falls, is a corporation with its principal 
place of business located at Twin Falls, Idaho, and whose business mail- 
ing address is P.O. Box 43, Twin Falls, Idaho 83301. 

2. Respondent Twin Falls, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the Twin 
Falls Livestock Commission Company stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock on a com- 
mission basis at the stockyard, and buying and selling livestock in com- 
merce for its own account; and 

(c) Registered with the Secretary of Agriculture as a market agency 
and dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


Respondent Twin Falls having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such decision will 
be entered. 


ORDER 


The corporate respondent, its officers, directors, agents, employees, 
successors and assigns, directly or through any corporate or other de- 
vice, shall cease and desist from: 

1. Permitting its owners, officers, agents or employees to buy live- 
stock from consignment for resale for their own speculative accounts; 

2. Using funds from its “Custodial Account for Shippers’ Proceeds” to 
finance the speculative or other personal financial activities of any per- 
son; 

3. Using funds received as proceeds from the sale of livestock sold on 
a commission basis for purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers; 

4. Failing to deposit in its “Custodial Account for Shippers’ Proceeds,” 
within the time prescribed in section 201.42 of the regulations (9 C.F.R. 
§ 201.42), amounts equal to the proceeds receivable from sales of con- 
signed livestock; and 

5. Exchanging or “swapping” checks with any person for the purpose 
of acquiring unauthorized bank credit by concealing the true amount of 
funds available in any checking or other bank account, or creating a false 
“float” or balance in any such account. 

Respondent Twin Falls shall keep accounts, records and memoranda 
which fully and correctly disclose all transaction involved in its business 
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subject to the Act, including accounts of sale and purchase invoices 
which accurately reflect the true nature of the transactions. 

Respondent Twin Falls is suspended as a registrant under the Act for a 
period of 30 days; HOWEVER, the 30-day suspension of respondent 
Twin Falls shall not become effective UNLESS respondent Twin Falls 
enters into an arrangement, agreement or understanding with respond- 
ent Lynn W. Rose whereby in employs or in any manner permits re- 
spondent Rose to act as its manager, employee and/or agent within a pe- 
riod of one year following the effective date of this order; Provided 
further however, should Lynn W. Rose be exonerated or found not guilty 
of the charges made against him personally in this action, then there 
shall be no restriction imposed upon respondent Twin Falls from hiring 
Lynn W. Rose as manager, employee or agent. 

The provisions of this order, except the suspension of respondent Twin 
Falls as a registrant, shall become effective on the sixth day after service 
of this order on the corporate respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,742) 


In re RAWHIDE PACKING Co., INC. and ALEX KUMMER. P & S Docket 
No. 6009. Decided July 15, 1982. 


Packer—Insufficient funds checks—Failure to pay when due—Liabilities 
exceed assets—Consent 


Respondents consented to an order to cease and desist from issuing insufficient funds 
checks; failing to pay, when due, the full purchase price of livestock; and purchasing 
livestock while the corporate respondent’s current liabilities exceed its current 


assets. 


Lydia Lizarribar, for complainant. 
Respondents, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the corporate respondent’s financial condition does 
not meet the requirements of the Act and that the respondents violated 
the Act. This decision is entered pursuant to the consent decision provi- 
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sions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Rawhide Packing Co., Inc., hereinafter referred to as the corporate 
respondent, is a corporation with its principal place of business located 
at 1301 East Burlington Avenue, Ft. Morgan, Colorado 80701. 

2. The corporate respondent at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

(b) A packer within the meaning of and subject to the provisions of 
the Act. 

3. Alex Kummer, hereinafter referred to as the individual respond- 
ent, is an individual whose address is 1301 East Burlington Avenue, Ft. 
Morgan, Colorado 80701. 

4. At all times material herein, the individual respondent was the 
president and owner of the corporate respondent and managed, directed 
and controlled the business activities of the corporate respondent. 

5. At all times material herein, the individual respondent was a pack- 
er within the meaning of and subject to the provisions of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The corporate respondent, its officers, directors, agents, employees, 
successors and assigns, and the individual respondent, his agents and 
employees, directly or through any corporate or other device, shall cease 
and desist from: 

1. Issuing checks in payment for livestock without maintaining suffi- 
cient funds on deposit and available on the bank account in which they 
are drawn to pay such checks when presented for payment; 

2. Failing to pay, when due, the full purchase price of livestock; and 
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3. Purchasing livestock for slaughter while the corporate respondent’s 
current liabilities exceed its current assets, unless the corporate respond- 
ent pays the full purchase price at the time of purchase in cash, by certi- 
fied check, or by wire transfer of funds to the seller or the seller’s duly 
authorized representative at the time of transfer of possession of the 
livestock to the corporate respondent, as provided by section 409 of the 
Act (7 U.S.C. 228b) or unless the seller of such livestock is specifically 
made aware of the corporate respondent’s financial condition and agrees 
to sell such livestock to the corporate respondent on credit terms and ac- 
knowledges in writing as prescribed in 9 CFR 201.200 that such seller 
understands the effect of such credit sale on his rights under section 
206 (b) of the Act (7 U.S.C. 196 (b) ). 

The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 21,743) 


In re DONNIE E. BROWN. P & S Docket No. 6021. Decided July 19, 
1982. 


Dealer—Insufficient funds checks—Failure to pay—Suspension of 
registration—Consent 


Respondent consented to an order to cease and desist from issuing insufficient funds 
checks; and failing to pay, and failing to pay when due the full purchase price of live- 
stock. Respondent is also suspended as a registrant for 14 days and thereafter until 
no longer insolvent. 


Barbara Harris, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent’s financial condition does not meet the 
requirements of the Act, and that the respondent willfully violated the 
Act. This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 1.138). 
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The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Donnie E. Brown, hereinafter referred to as respondent, is an indi- 
vidual whose mailing address is Roanoke Motor Court, Roanoke, Ala- 
bama 36372. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


Respondent having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent, his successors and assigns, directly or indirectly, or 
through any corporate or other device, in connection with his activities 
subject to the Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without having 
and maintaining sufficient funds available in the bank account upon 
which such checks are drawn to pay such checks. 

2. Failing to pay, when due, the full purchase price of such livestock; 
and 

3. Failing to pay the full purchase price of livestock. 

Respondent is suspended as a registrant under the Act for a period of 
fourteen (14) days and thereafter until he demonstrates that he is no 
longer insolvent. When respondent demonstrates that he is no longer in- 
solvent, a supplemental order will be issued terminating the suspension 
after the expiration of the fourteen day period. 

The provisions of this Order shall become effective on the sixth day 
after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 21,744) 


In re JAY FREEMAN COMPANY, INC. and J. J. FREEMAN. P&S Docket 
No. 5891. Decided July 19, 1982. 


Packer—Gifts—Invoices, false, incorrect or fraudulent—Accounts and 
records—Civil penalty—Consent 


Respondents consented to an order to cease and desist from offering or permitting the of- 
fering or giving of gifts to induce customers to purchase or promote the purchase of 
respondent’s meat or meat food products; preparing false, incorrect or fraudulent 
invoices; and billing or collecting for meat or meat food products not delivered. Re- 
spondents shall also maintain complete and accurate records, and respondent J. J. 
Freeman is assessed a civil penalty of $1,000.00. 


Allan R. Kahan, for complainant. 
Fred M. Pickens, Jr., Newport, Ark., for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the corporate respondent Jay 
Freeman Company, Inc. and individual J. J. Freeman willfully violated 
the Act. This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 U.S.C. 
1.138). 

The respondents, both corporate and individual, admit the jurisdic- 
tiona! allegations in paragraph I of the Complaint and Notice of Hearing 
and specifically admit that the Secretary has jurisdiction in this matter, 
neither admit nor deny the remaining allegations, waive oral hearing 
and further procedure, and consent and agree, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Jay Freeman Company, Inc., hereinafter referred to as 
the corporate respondent, is a corporation whose principal place of busi- 
ness is located in Little Rock, Arkansas and whose mailing address is 
2323 East Roosevelt Road, Little Rock, Arkansas 72206. The corporate 
headquarters are located at 4828 Reading Street, Dallas, Texas 75247. 

2. The corporate respondent is, and at all times material herein was, a 
packer within the meaning of that term as defined in the Act, in that the 
respondent is now, and was at all times material herein, engaged in the 
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business of marketing meats and meat food products for sale and ship- 
ment in commerce. 

3. J. J. Freeman, hereinafter referred to as respondent J. J. Freeman, 
is an individual whose business mailing address is 2323 East Roosevelt, 
Little Rock, Arkansas 72206. 

4. Respondent J. J. Freeman is, and at all times material herein was: 

(a) Chairman of the board of directors of the corporate respondent; 

(b) Owner, either in his own name or constructively, of a majority of 
the voting stock of the corporate respondent; and 

(c) Responsible for the management, direction and control of the 
policies, practices and activities of the corporate respondent, including 
the practices which constitute the violations of the Act alleged herein. 


CONCLUSIONS 


Respondents Jay Freeman Company, Inc. and J. J. Freeman having 
admitted the jurisdictional facts and the parties having agreed to the en- 
try of this decision, such decision will be entered. 


ORDER 


Jay Freeman Company, Inc., its officers, directors, agents and em- 
ployees, successors and assignees, directly or indirectly, and respondent 
J. J. Freeman in his capacity as an officer, member of the board of direc- 
tors, or employee of Jay Freeman Company, Inc., or in his individual 
capacity, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Directly or indirectly giving or offering to give, or permitting or 
causing to be given, money or gifts of more than nominal value to, or for 
the benefit of the officers, directors, agents, employees or representa- 
tives of any customer or prospective customer as an inducement to in- 
fluence any such persons to purchase or promote purchases of respond- 
ents’ meat or meat food products. 

2. Directly or indirectly giving or offering to give, or permitting or 
causing to be given, any gift or premium including household appliances 
or trading stamps, to any employee of a customer conditioned upon such 
employee’s purchase of meat or meat food products from respondent; 

3. Preparing false, incorrect or fraudulent invoices which do not ac- 
curately and correctly reflect actual purchases by customers; 

4. Billing or collecting from customers for meat or meat food products 
which are not delivered to such customers. 

The corporate respondent shall keep accounts, records and memoran- 
da which fully and correctly disclose all transactions involved in its busi- 
ness as a packer, including among other things: (1) accurate and detailed 
records which disclose the true nature of all payments or disbursements 
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made by respondent; and (2) accounts of sale which represent actual 
sales of meat and meat food products to customers. 

Respondent J.J. Freeman is hereby assessed a civil penalty of one 
thousand dollars ($1,000.00). 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon the re- 
spondents. Copies hereof shall be served upon the parties. 


(No. 21,745) 


In re VERNON STOCKYARDS, INC. P & S Docket No. 5974. Decided 
July 20, 1982. 


Dealer—Market agency—Bonding requirement—Civil penalty—Consent 


Respondent consented to an order to cease and desist from engaging in business without 
filing or maintaining a reasonable bond or its equivalent. Respondent is also as- 
sessed a civil penalty of $500.00. 


Jory Hochberg, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued thereunder 
(9 C.F.R. § 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this pro- 
ceeding (7 C.F.R.§ 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Vernon Stockyards, Inc., hereinafter referred to as the respondent, 
is a corporation whose mailing address is Route 2, Box 220, Vernon, 
Texas 76384. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Vernon 
Stockyards, Inc. stockyard, a posted stockyard under the Act, hereinaf- 
ter referred to as the stockyard; 

(b) Engaged in the business of selling livestock in commerce on a 
commission basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and as a market agency to sell livestock 
in commerce. 


CONCLUSIONS 


Respondent Vernon Stockyards, Inc., its officers, directors, agents, 
employees, successors and assigns, directly or through any corporate or 
other device, in connection with its activities subject to the Packers and 
Stockyards Act, shall cease and desist from engaging in any business in 
any capacity for which bonding is required under the Packers and Stock- 
yards Act, as amended and supplemented, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent, as required 


under the Act and the regulations. 

In accordance with section 312 (b) of the Act (7 U.S.C. § 213 (b)), re- 
spondent is assessed a civil penalty in the amount of Five Hundred Dol- 
lars ($500.00). 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 21,746) 


In re UINTA LIVESTOCK COMMISSION CO., a corporation and KAy L. 
ANDREASON, an individual. P&S Docket No. 6032. Decided July 
22, 1982. 


Market agency—Insufficient funds checks—Net proceeds—Shippers’ 
proceeds account—Failure to pay when due—Suspension of registration— 
Consent 


Respondents consented to an order to cease and desist from issuing insufficient funds 
checks; failing to remit net proceeds when due; failing to deposit into or maintain 
properly its account for shippers’ proceeds; and failing to pay, when due, the full 
purchase price of livestock. Also, the corporate respondent is suspended as a regis- 
trant for 60 days and thereafter until the deficit in its custodial account is elimi- 
nated. 


Thomas C. Heinz, for complainant. 
Respondents, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding was instituted under the Packers and Stockyards Act 
(U.S.C. 181 et seg.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act and the 
regulations issued thereunder (9 C.F.R. 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 C.F.R. 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Uinta Livestock Commission Co., hereinafter the corporate re- 
spondent, is a corporation with its principal place of business located at 
Roosevelt, Utah, and a mailing address at P.O. Box 666, Roosevelt, Utah 
84066. 

(b) The corporate respondent at all times material herein was: 
(1) Engaged in the business of a market agency buying and selling 
livestock in commerce on a commission basis; 
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(2) Engaged in the business of a dealer buying and selling live- 
stock in commerce for its own account or the account of others; and 
(3) So registered with the Secretary of Agriculture. 

2. Kay L. Andreason, hereinafter the individual respondent, is an in- 
dividual with a mailing address at 380 East 8th Street, Roosevelt, Utah 
84066, who at all times material herein was the president, co-owner and 
manager of the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The corporate respondent and the individual respondent, their agents, 
employees, successors and assigns, directly or through any corporate or 
other device, in connection with their activities subject to the Act, shall 
cease and desist from: 

1. Issuing checks in payment of the net proceeds due from the sale of 
consigned livestock without having and maintaining sufficient funds 
available to pay such checks when presented; 

2. Failing to remit to consignors, within the time prescribed in section 
201.43 (a) of the regulations (9 C.F.R. 201.43 (a) ) the net proceeds due 
from the sale of consigned livestock; 

3. Failing to deposit in any Custodial Account for Shippers’ Proceeds, 
within the time prescribed in section 201.42 (c) of the regulations (9 
C.F.R. 201.42 (c) ) amounts equal to the proceeds receivable from the 
sale of consigned livestock; 

4. Failing to otherwise maintain any “Custodial Account for Shippers’ 
Proceeds” in strict conformity with the provisions of section 201.42 of 
the regulations (9 C.F.R. 201.42); 

5. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
upon which they are drawn to pay such checks; and 

6. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 

The corporate respondent is suspended as a registrant under the Act 
for a period of 60 days and thereafter until such time as it shall demon- 
strate that the deficit in its “Custodial Account for Shippers’ Proceeds” 
has been eliminated. When the corporate respondent demonstrates that 
the deficit in its “Custodial Account for Shippers’ Proceeds” has been 
eliminated, a supplemental order will be issued in this proceeding termi- 
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nating the suspension after the expiration of the 60 day period of sus- 
pension. 
The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondents. 
Copies of this decision shall be served upon the parties. 


(No. 21,747) 


Inre DONALD O. FREEMAN. P&S Docket No. 5939. Decided July 26, 
1982. 


Dealer—Market agency—Bonding requirement—Civil penalty—Consent 


Respondent consented to an order to cease and desist from engaging in business without 
filing or maintaining a reasonable bond or its equivalent. Respondent is also as- 
sessed a civil penalty of $250.00. 


Peter V. Train, for complainant. 
Wm. J. Brauner, Caldwell, Idaho, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, alleging that 
the respondent wilfully violated the Act and the regulations issued 
thereunder (9 C.F.R. § 201.1 et seq.). This decision is entered pursuant 
to the consent decision provisions of the rules of practice applicable to 
this proceeding (7 C.F.R.§ 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Donald O. Freeman, hereinafter referred to as the respondent, is an 
individual whose mailing address is Rt. #5, Box 5018, Nampa, Idaho 
83651. 
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2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock on a commission 
basis in commerce; and 

(b) Registered with the Secretary of Agriculture as a dealer buying 
and selling livestock in commerce and as a market agency buying live- 
stock in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Donald O. Freeman, individually or through any corpo- 
rate or other device, in connection with his activities subject to the Pack- 
ers and Stockyards Act, shall cease and desist from engaging in business 
in any capacity for which bonding is required under the Packers and 
Stockyards Act, as amended and supplemented, and the regulations, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 

In accordance with section 312 (b) of the Act (7 U.S.C. § 213 (b)), re- 
spondent is assessed a civil penalty in the amount of Two Hundred Fifty 
Dollars ($250.00). 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 41 A.D. 1400 


(No. 21,748) 


In re BERTON GOLDBAUM. P &S Docket No. 5978. Decided July 26, 
1982. 


Packer—Meat or meat food products, participation in the purchasing or 
selling of —Brokerage commissions—Civil penalty—Consent 


Respondent consented to an order to cease and desist from entering into any employment 
or agency relationship where respondent’s duties involve any participation in the 
purchase of meat or meat food products, except where respondent’s business as a 
packer does not involve the sale of meat or meat food products to respondent's em- 
ployer or principal; splitting or sharing brokerage commissions with employees or 
agents of respondent’s customers; and billing and collecting brokerage commissions 
when respondent has performed no brokerage services. Respondent is also assessed 
a civil penalty of $4000.00. 


Lydia Lizarribar, for complainant. 
Steven J. Eichberg, Encino, Calif., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION 

This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act. This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Berton Goldbaum, d/b/a South Bay Meat Brokers, hereinafter re- 
ferred to as the respondent, is an individual whose business address is 
3607 West Magnolia Blvd., Burbank, California 91505. 

2. Respondent is and at all times material herein was: 

(a) Engaged in the business of marketing meats and meat food prod- 


ucts acting as a wholesale broker, dealer, or distributor in commerce; 
and 


(b) A packer within the meaning of and subject to the provisions of 
the Act. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, his agents and employees, individually or in combination 
with any other person, directly or through any corporate or other device, 
in connection with his business as a packer, shall cease and desist from: 

1. Entering into any employment or agency relationship in which re- 
spondent’s duties involve the purchase, or the direction, supervision or 
participation in the purchase, of meat or meat food products; provided 
that this order shall not prohibit respondent from entering into an em- 
ployment or agency relationship where respondent’s business operations 
as a packer do not involve the sale of meat or meat food products to re- 
spondent’s employer or principal; 

2. Splitting or sharing brokerage commissions with employees or 
agents of respondent’s customers; and 

3. Billing or collecting brokerage commissions in connection with 
sales or purchases for which respondent has performed no brokerage 
services. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b), re- 
spondent is assessed a civil penalty in the amount of $4,000.00 (Four 
Thousand Dollars). 

The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


MISCELLANEOUS ORDER ISSUED BY 
JOHN G. LIEBERT, ADMINISTRATIVE LAW JUDGE 


SUPPLEMENTAL ORDER 
(No. 21,749) 


In re MIKE LARSEN, d/b/a MIKE’S CATTLE Co. P & S Docket No. 
5863. Order issued July 26, 1982. Respondent is now in full com- 
pliance with the bonding requirements, therefore the suspension 
provisions of the order issued on November 25, 1981, are hereby 
terminated. 
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DISCIPLINARY DECISIONS 
(No. 21,750) 


In re BENNY R. RANDLES d/b/a LOWELL PRODUCE, INC. PACA Docket 
No. 2-5920. Decided June 7, 1982. 


Failure to pay—Publication of the facts—Default 


Respondent’s failure to pay 29 sellers for the purchase of 85 lots of perishable agricultural 
commodities constitutes willful, repeated and flagrant violations of the Act. The 
facts and circumstances set forth shall be published. 


Andrew Y. Stanton, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter 
referred to as the “Act”), instituted by a complaint filed on January 19, 
1982, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period December 1980 through June 
1981, respondent purchased and accepted in interstate and foreign com- 
merce from 29 sellers, 85 lots of perishable agricultural commodities, 
but failed to make payment of the agreed purchase prices in the total 
amount of $510,462.01. 

A copy of the complaint was served upon respondent on January 23, 
1982, but respondent has failed to file an answer thereto within the peri- 
od set forth in section 1.136(a) of the Rules of Practice (7 CFR 
1.136 (a) ). Therefore, the time for filing an answer having run and upon 
the motion of complainant for the issuance of a decision, the following 
Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Benny R. Randles d/b/a Lowell Produce, Inc., is an in- 
dividual whose address is Route 1, Box 4A, Lowell, Arkansas 72745. 

2. Pursuant to the licensing provisions of the Act, license number 
770109 was issued to Lowell Produce, Inc., an Arkansas corporation, on 
October 21, 1976. This license was renewed through October 21, 1982. 
However, on November 24, 1980, the Secretary of State for the State of 
Arkansas revoked the corporate charter of Lowell Produce, Inc. Thereaf- 





BENNY R. RANDLES 1403 
Cite as 41 A.D. 1402 


ter, Benny R. Randles continued the business as an individual proprie- 
torship, doing business as Lowell Produce, Inc. The respondent is not, 
and was not, licensed under the Act at the time of the transactions al- 
leged herein. However, respondent carried on the business of a commis- 
sion merchant, dealer, or broker, as these terms are defined in section 1 
of the Act (7 U.S.C. 499a), and was, therefore, subject to the licensing 
provisions of the Act. 

3. Asis more fully set forth in paragraph 5 of the complaint, respond- 
ent, during the period December 1980 through June 1981, purchased 85 
lots of perishable agricultural commodities from 29 sellers in interstate 
and foreign commerce, which commodities were received and accepted 
by respondent, but for which respondent failed to make full payment 
promptly of the agreed purchase prices in the total amount of 
$510,462.01. 


CONCLUSION 


Respondent’s failure to pay 29 sellers a total of $510,462.01 for the 
purchase of 85 lots of perishable agricultural commodities in the course 
of interstate and foreign commerce, set forth in Finding of Fact 3 above, 
constitutes willful, flagrant, and repeated violations of section 2 (4) of 
the Act (7 U.S.C. 499b (4) ) for which the order below is issued. 


ORDER 


A finding is made that respondent Benny R. Randles d/b/a Lowell Pro- 
duce, Inc., has committed willful, flagrant, and repeated violations of 
section 2 (4) of the Act in (7 U.S.C. 499b (4) ), and the facts and circum- 
stances set forth above shall be published. 

This order shall become effective on the 11th day after this decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings 35 days after 
service thereon unless appealed to the Secretary by a party to the pro- 
ceedings within 30 days after service as provided in section 1.145 of the 
Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on July 19, 1982.—Ed.] 
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MISCELLANEOUS ORDER 


STAY ORDER 
(No. 21,751) 


In re FINER FOODS SALES Co., INc. PACA Docket No. 2-55438. Order 
issued July 27, 1982, by John A. Campbell, Chief Administrative 
Law Judge for Donald A. Campbell, Judicial Officer. Proceeding 
stayed pending completion of proceedings for judicial review. 
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REPARATION DECISIONS 
(No. 21,752) 


JOHN MEIER AND SON, INC. v. M. OFFUTT BROKERAGE Co., INc. PACA 
Docket No. 2-5827. Decided July 6, 1982. 


Wrongful rejection—Unloading—Complaint and counterclaim, failure to 
file timely—Lack of jurisdiction—Complaint and counterclaim, dismissed 


Where respondent unloaded 100 cartons of potatoes and rejected the remaining 800 car- 
tons, respondent’s unloading of the 100 cartons constitutes acceptance of the entire 
load and it is therefore evident respondent’s rejection was wrongful. But, since com- 
plainant failed to file its complaint within the allotted time, complainant cannot 
claim damages, and the complaint, therefore, is dismissed. Also, since respondent’s 
counterclaim was based on the same transaction and was not filed within the al- 
lotted time, it must also be dismissed. 


George S. Whitten, Presiding Officer. 
Harold F. Buck, Cheyenne, Wyo., for complainant. 
Christopher M. Weil, Dallas, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). An informal 
complaint was filed on November 21, 1980, in which complaint seeks an 
award of reparation against respondent in connection with the sale and 
shipment of a truck load of potatoes by complainant to respondent in in- 
terstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant and counterclaiming against complainant for alleged 
damages arising out of the same transaction. Complainant filed a reply 
to the counterclaim denying any liability thereunder. 

Although the amount claimed as damages in the formal complaint ex- 
ceeded $3,000 and respondent requested an oral hearing, complainant 
later reduced the amount of damages claimed to $3,000 and accordingly 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) was followed. Under this procedure, the 
verified pleadings of the parties are considered a part of the evidence, as 
is the Department’s report of investigation. In addition, the parties were 
given the opportunity to file evidence in the form of sworn statements. 
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Complainant filed an opening statement. Respondent was given two ex- 
tensions of time in which to file an answering statement but did not file 
such statement within the time allowed. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, John Meier and Son, Inc., is a corporation whose ad- 
dress is LaGrange, Wyoming. 

2. Respondent, M. Offutt Brokerage Co., Inc., is a corporation whose 
address is 8282 Moberly Lane, Dallas, Texas. At the time of the transac- 
tion involved herein, respondent was licensed under the Act. 

3. On or about December 14, 1979, complainant sold 900 50 pound 
cartons of Russett potatoes, number 70, at the agreed price of $5.65 per 
carton, f.o.b., to respondent. 

4. On or about December 14, 1979, complainant shipped the potatoes 
by truck from LaGrange, Wyoming, to respondent in Fort Worth, and 
Dallas, Texas. 

5. The potatoes arrived at the place of business of respondent’s cus- 
tomer in Fort Worth, Texas on December 18, 1979, and 100 cartons of 
such potatoes were unloaded and delivered to respondent’s customer. 
The remaining 800 cartons of potatoes were rejected by respondent upon 
arrival of such potatoes in Dallas, Texas, on December 18, 1979. 

6. Following respondent’s rejection of the 800 cartons of potatoes re- 


maining on the truck, complainant had the potatoes resold by Southwest 
Brokerage Co., of Dallas, Texas, and such company rendered an account- 
ing to complainant relative to the resale of the potatoes on August 8, 
1980. 

7. The informal complaint was filed on November 21, 1980, which 
was more than 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


The cause of action alleged by complainant is the wrongful rejection of 
the 800 cartons of potatoes on December 18, 1980, by respondent, subse- 
quent to respondent’s acceptance of the truck load of potatoes by unload- 
ing 100 cartons of such potatoes at the place of business of its customers 
in Fort Worth, Texas. Although respondent contended otherwise, it is 
evident that under the Regulations of this Department the entire truck 
load of potatoes constituted one commercial unit, and that respondent’s 
unloading of the 100 cartons of potatoes in Fort Worth constituted an 
acceptance of the entire load. (See 7 CFR 46.43 (ii) ). It is therefore evi- 
dent that the subsequent rejection by respondent was wrongful. 

The complaint seeks damages allegedly flowing from this wrongful re- 
jection by respondent. However, the informal complaint was not filed 
until November 21, 1980, or more than 11 months after the cause of ac- 
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tion alleged in the complaint accrued. Although complainant’s alleged 
damages flowing from the breach of contract were not definitely ascer- 
tained until it received the accounting from Southwest Brokerage Com- 
pany in August of 1980, there was nothing to prevent the complainant 
from filing a complaint against respondent based on wrongful rejection 
prior to such damages being ascertained. In addition, we note that had 
the complaint been filed promptly after complainant received the ac- 
counting, the complaint would have been timely. It is well settled that a 
cause of action accrues when the right to institute and maintain a suit 
arises. See Boler Fruit & Veg. Co. v. Kenworthy, 19 A.D. 226 (1960), and 
cases and authorities there cited. In Fresh Pict Foods v. Consumer's Pro- 
duce, 29 A.D. 163 (1970) we stated that: 


It is well settled by prior decision of the Secretary and in 
actions at law that a cause of action accrues at the time the 
event occurs and not at the time when a complainant dis- 
covers the facts or learns of his rights thereunder. (Cita- 
tions omitted). 


In this case not only did the event underlying the complainant’s cause 
of action occur on December 18, 1979, but complainant also learned of 
such event on December 18. There was nothing to prevent complainant 
from filing an immediate claim for reparation. Due to complainant’s fail- 


ure to file its complaint within 9 months after the cause of action ac- 
crued the Secretary is without jurisdiction to hear such complaint. 

We also have no jurisdiction over respondent’s counterclaim since it is 
based on the same transaction as the complaint and was not filed within 
nine months after the cause of action relative to such counterclaim ac- 
crued. See B & K. Produce Co. v. Shipper’s Service Co., 33 A.D. 701 
(1974). 

Accordingly the complaint and counterclaim must be dismissed. 


ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 21,753) 


C. H. ROBINSON COMPANY v. FLOYD J. BEYER. PACA Docket No. 2- 
5881. Decided July 6, 1982. 


Brokerage duties, fulfilled—Brokerage fees, failure to pay— 
Reparation awarded 


Where respondent’s defense to complainant’s action dealt with disputes which arose be- 
tween respondent and respondent’s buyers, and where such disputes had nothing to 
do with complainant’s obligations to respondent as a broker, it is concluded 
complainant met its obligation of negotiating a valid and binding contract between 
respondent and the various buyers. Therefore, respondent’s failure to pay complain- 
ant for brokerage is a violation of section 2 of the Act for which reparation is 
awarded complainant with interest. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq). A timely com- 
plaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,257.50 for brokerage in connec- 
tion with the sale of potatoes by respondent to various buyers in inter- 
state commerce. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent 
who filed an answer thereto denying liability to complainant. 

The amount involved herein does not exceed $3,000.00 and the short- 
ened method of procedure provided in the Rules of Practice (7 CFR 
47.20) is therefore applicable. Pursuant to such procedure respondent 
filed an answering statement and complainant filed a statement in re- 
ply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, C. H. Robinson Company, is a corporation whose ad- 
dress is 7525 Mitchell Road, Eden Prairie, Minnesota. 

2. Respondent, Floyd J. Beyer, is an individual whose address is 
Route 1, Munger, Michigan. At the time of the transactions involved 
herein respondent was licensed under the Act. 
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3. On or about August 9, 1980, until November 5, 1980, complainant, 
acting as broker, negotiated contracts of sale between respondent and 
various buyers for quantities of potatoes and onions at an agreed broker- 
age fee of $.20 per hundredweight. Total brokerage fees earned by com- 
plainant during this period amounted to $2,257.50. 

4. All of the potatoes and onions covered by the contracts negotiated 
by complaint were shipped by respondent from loading points in the 
state of Michigan to various buyers in the States of Pennsylvania, West 
Virginia, Ohio and Maryland. Such potatoes and onions were accepted 
by the buyers on arrival. 

5. The informal complaint was filed on May 18, 1981, which was 
within nine months after the causes of action alleged herein accrued. 


CONCLUSIONS 


Respondent raises several matters as a defense to complainant’s action 
herein, but such matters have to do with disputes that arose between re- 
spondent and respondent’s buyers relative to the condition of produce on 
arrival and have nothing to do with the question of whether complainant 
fulfilled its obligations as a broker. In addition, respondent complains of 
other disputes which arose between respondent and its buyers or sup- 
plies. One of these disputes related to damage caused by a truck to a 
weather shield and another to equipment allegedely removed from a 
truck by one of the suppliers. These matters also had nothing to do with 
complainant’s obligations to respondent as a broker. We concluded that 
complainant met its obligation of negotiating a valid and binding con- 
tract between respondent and the various buyers and accordingly is enti- 
tled to the brokerage of $.20 per hundredweight which respondent 
agreed to pay. Respondent does not dispute complainant’s computation 
of the amounts of brokerage due. Accordingly, we find that respondent’s 
failure to pay complainant brokerage in the total amount $2,257.50 is a 
violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant as reparation, $2,257.50, with interest thereon at the rate 
of 13% per annum from October 1, 1980, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 21,754) 


SIX L’S PACKING Co., INC. v. C. SALADINO AND SON. PACA Docket No. 
2-5918. Decided July 6, 1982. 


Adjustments, failure to prove—Breach of contract, failure to establish— 
Reparation awarded 


Where respondent failed to prove it received adjustments on the June 14, 1981, and June 
19, 1981, shipments of tomatoes, and failed to establish a breach of contract as to 
the June 15, 1981 shipment, respondent is liable to complainant the full purchase 
price for these loads. As to the June 20, 1981, shipment, complainant accepts the 
amount of proceeds respondent received on consignment but disputes respondent’s 
claimed expenses of $3,136.00. It is found $2,568.00 of respondent’s expenses are 
reasonable, and complainant is due $2,183.20 with regard to this shipment. There- 
fore, respondent owes complainant $27,508.20 with regard to the four shipments, 
but since respondent already paid complainant $20,508.20 as an undisputed 
amount, respondent shall pay complainant $6,612.70, plus interest. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $33,731.50 
against respondent in connection with four shipments of tomatoes in 
interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. Respondent was served with a copy of 
the formal complaint and admitted owing complainant $20,895.50, but 
denied any further liability to complainant with regard to the subject 
four shipments. On February 19, 1982, an Order Requiring Payment of 
Undisputed Amount was issued pursuant to §7 (a) of the PACA (7 U.S.C. 
499 (a) ) requiring respondent to pay complainant the $20,895.50 it ad- 
mitted owing the latter. This leaves $12,836.00 in dispute. 

Although the amount stated in the formal complaint exceeds 
$3,000.00, the parties have waived oral hearing and, therefore, the 
shortened procedure provided in §47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure, the verified pleadings of the 
parties are considered a part of the evidence in the case as is the Depart- 
ment’s Report of Investigation. Additionally, the parties were given the 
opportunity to submit further evidence by way of verified statements. 
Neither party did so. Also, neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Six L’s Packing Company, Inc., is a corporation 
whose address is P.O. Box 1987, Hollywood, Florida 33022. 

2. Respondent, C. Saladino and Son is a partnership of Frances 
Saladino and Joe Saladino whose address is 2737 Beach Street, Tampa, 
Florida 33607. 

3. On June 14, 1981, complainant sold a load of tomatoes to respond- 
ent, as follows, for a total f.o.b. price of $9,174.50: 


640 611 30# XLG SC PRIDE TOMATOES $7.00 $4,480.00 
640 612 30# LG SC PRIDE TOMATOES 6.00 3,840.00 
1280 9991 UNITS: DEGREENING 50 640.00 
1280 9994 UNITS: PALLETIZING 15 192.00 
THERMAL RECORDER 272511 CHART # 22.50 


$9,174.50 


4. On June 15, 1981, complainant sold a load of tomatoes to respond- 
ent as follows, for a total f.o.b. price of $8,406.50: 


576 611 30# XLG SC PRIDE TOMATOES $7.00 $4,032.00 
704 612 30# LG SC PRIDE TOMATOES 5.00 3,520.00 
1280 9991 UNITS: DEGREENING 50 640.00 
1280 9994 UNITS: PALLETIZING 15 192.00 
THERMAL RECORDER 272506 CHART # 22.50 


"$8,406.50 
5. On June 19, 1981, complainant sold a load of tomatoes to respond- 
ent, as follows, for a total f.o.b. price of $7,894.50: 


320 611 30# XLG SC PRIDE TOMATOES $7.00 $2,240.00 
960 612 30# LG SC PRIDE TOMATOES 5.00 4,800.00 
1280 9991 UNITS: DEGREENING .50 640.00 
1280 9994 UNITS: PALLETIZING 15 192.00 
THERMAL RECORDER 194089 CHART # 


$7,894.50 


6. On June 20, 1981, complainant sold a load of tomatoes to respond- 
ent, as follows, for a total f.o.b. price of $8,256.00: 


832 612 30# LG SC PRIDE TOMATOES $5.00 $4,160.00 
448 611 30# XLG SC PRIDE TOMATOES 7.00 3,136.00 
1280 9991 UNITS: DEGREENING .60 768.00 
1280 9994 UNITS: PALLETIZING 15 192.00 


$8,256.00 


7. The June 14, 1981, load was shipped from Burton, South Carolina 
to respondent’s customer (Triple A Tomato) in Newark, New Jersey, 
which received and accepted the load. 
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8. The June 15, 1981, load was shipped from Burton, South Carolina 
to respondent’s customer (Triple A Tomato) in Newark, New Jersey. 
This load was inspected with the following results: 


Where 
Inspected Applicant’s Warehouse 


ce Rem RM RX 
Temperature 
of Product: Various locations 62°F 58°F. 
— RR PROD 
Quality: Mature, clean, generally fairly well to well formed, smooth, gen- 
erally well developed. Grade defects average 2% scars, catfaces 
and misshapen. 
Condition: Average approximately 25% turning and pink, 70% light red and 
red. Average 1% damage by sunburn, average 2% damage by 
Internal Discoloration. Damage by sunken discolored areas from 
7 to 25% average 12% including 1% serious damage generally oc- 
curring on shoulder, Average 4% decay. 
Grade: Meets quality requirements but fails to grade U.S. No. 1 account 
of condition. 
Remarks: Inspection and certificate restricted to 768 cartons made ac- 
cessible to inspector. 


9. The June 19, 1981, load was shipped from Burton, South Carolina 
to respondent’s customer in interstate commerce and was received and 
accepted by the latter. 

10. The June 20, 1981, load was shipped from Burton, South Carolina 
to respondent’s customer (Triple A Tomato) in Newark, New Jersey and 
was rejected. Subsequent to the rejection, there was agreement that the 
load would be handled for complainant’s account. Proceeds from the sale 
of the tomatoes were $4,752, freight amounted to $1.20 per box 
($1,536), and brokerage amounted to 25 cents per box ($320.00). In addi- 
tion, respondent is entitled to 15% as its commission ($712.80) for han- 
dling the tomatoes. Therefore, complainant is entitled to receive 
$2,183.20 with regard to this shipment. 

11. The formal complaint was filed on September 29, 1981, which 
was within nine months of the accrual of the complainant’s cause of ac- 
tion. 


CONCLUSION 


There are 4 shipments of tomatoes involved in the dispute between the 
parties. Although respondent claims that it received adjustments on all 
four of the loads, there is no evidence at all to support this claim with re- 
gard to the June 14, 1981, and the June 19, 1981, shipments. Since 
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respondent (or its customer) received and accepted the tomatoes, 
complainant is due the full purchase price (or $17,069.00) for these two 
shipments. 

Complainant agrees that the June 20, 1981, load was to be handled by 
respondent on a consignment basis. It accepts $4,752.00 as the amount 
of the proceeds received but disputes $1600 of respondent’s claimed 
$3,136.00 expenses. We find that $2,568.80 of respondent’s claimed ex- 
penses are reasonable (see Finding of Fact No. 10) and that complainant 
is due $2,183.20 with regard to this shipment. 

Complainant disputes respondent’s claim that the latter was allowed a 
$1.00 per box adjustment on the June 15, 1981 shipment. In support of 
its claim, respondent submits an Inspection Certificate which shows that 
the tomatoes failed to grade U.S. No. 1. However, such a claim requires 
more when it is denied by the opposing party. Further evidence could 
have taken the form of copies of telegrams confirming the agreement, 
proof of phone conversations such as telephone bills, letters, etc. More- 
over, the inspection on the shipment did not take place until June 18, 
1981 and the tomatoes had been unloaded in respondent’s customer’s 
warehouse at some prior time and showed a high temperature. Not 
knowing when the tomatoes were received, whether the temperature 
unit on the truck was properly functioning, or other variables which go 
into a determination as to whether the tomatoes met suitable shipping 
condition, we have no choice but to hold that respondent received and ac- 
cepted the tomatoes and that it is obligated to complainant for the full 
purchase price. Sunny Ridge Farms v. Edward Dilatush & Co. , 30 Agric. 
Dec. 961 (1971). 

As to respondent’s claim that its customer paid truckers $990.00 to- 
wards gassing the tomatoes, there is no proof. 

We hold, therefore, that respondent owes the complainant 
$27,508.20, with regard to the four subject shipments. Since the 
February 19, 1982, Order already awards complainant $20,895.50, a 
further order should issue requiring that respondent pay complainant a 
further $6,612.70 plus interest as reparation. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant $6,612.70 as reparation with interest thereon at the rate of 
13 percent per annum from August 1, 1981, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 21,755) 


AGRI SALES v. SAMUEL SIMON PETRO d/b/a SAM PETRO PRODUCE 
Co. PACA Docket No. 2-5975. Decided July 9, 1982. 


Inadequate answer—Order to show cause, failure to file response to— 
Reparation order 


Where respondent filed an inadequate answer to the complaint, and failed to file a response 
to the presiding officer’s order to show cause why a reparation order should not be 
issued in favor of complainant, such order is hereby issued. 


George Aubrey, Presiding Officer. 
Complainant, pro se. 
Thomas R. DuPont, Houston, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $102,350.60 in connection with 16 
transactions in interstate commerce involving the sale of a quantity of 
tomatoes, grapefruit, grapes, and peaches moving from California to 
Texas. 

A copy of the formal complaint was served upon respondent, which 
filed an answer thereto admitting most of the material allegations in the 
complaint, denying others, and setting up as a defense certain unex- 
plained adjustments and offsets. On April 18, 1982, respondent was 
served with the presiding officer’s order to show cause why a reparation 
order should not issue in favor of complainant. This was because of the 
inadequate answer filed by respondent. No such showing having been 
made in the time allowed, we now conclude that the issue of a reparation 
order without further procedure is appropriate pursuant to section 
47.8 (d) of the Rules of Practice (7 CFR 47.8 (d) ). 

Complainant, Agri Sales, is a corporation whose address is P.O. Box 
401, Carlsbad, California. Respondent is an individual, Samuel Simon 
Petro, doing business as Sam Petro Produce Co., whose address is 2520 
Airline Drive, Houston, Texas. 

Respondent was licensed under the Act at the time of the transactions 
involved herein. The facts alleged in the formal complaint are hereby 
adopted as findings of fact of this order, and constitute violations by 
respondent of section 2 of this Act (7 U.S.C. §499b). Accordingly, within 
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30 days from the date of this order, respondent shall pay to complain- 
ant, as reparation, the amount stated below, which we find to be the 
amount of damages to which complainant is entitled as a result of the 
violations found herein, with interest thereon at the rate of 13% per an- 
num from the following date, until paid. 


ORDER 


Respondent shall pay $102,350.60, with interest thereon at the rate of 
13% per annum from September 1, 1981 until paid. 
Copies of this order shall be served upon the parties. 


(No. 21,756) 


LAMANTIA-CULLUM-COLLIER & Co., INC. v. L & M BROKERAGE CoO., 
Inc. PACA Docket No. 2-5917. Decided July 14, 1982. 


F.o.b. sale—Improper notice of rejection—Acceptance—Transit 
temperatures, lack of evidence as to—Breach of warranty, failure to 
establish—Liability for full purchase price 


Where respondent is deemed to have accepted the produce because of an improper rejec- 
tion, and where respondent also failed to establish a breach of warranty by 
complainant due to lack of evidence of transit conditions, respondent is therefore 
liable for the full purchase price of the produce, less payments already made there- 
for. 


George L. Aubrey, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $10,591.48 in connection with a 
transaction in interstate commerce involving a truck shipment of 
cantaloupes from Texas to North Carolina. 

A copy of the Report of Investigation prepared by this Department 
was served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto admitting some of the 
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material allegations therein, denying others, and denying any liability 
for the amount claimed. 

The amount claimed in the formal complaint is less than $15,000.00. 
Therefore the shortened procedure provided in PACA Rules of Practice 
at 7 CFR 47.20 is applicable. Under this procedure the verified pleadings 
of the parties are considered a part of the evidence in the case, as is the 
Department’s Report of Investigation. The parties were given an oppor- 
tunity to submit additional evidence in the form of sworn statements, 
and also to file briefs. However, neither party did so. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 974, 
Weslaco, Texas. 

2. Respondent is a corporation whose address is 3126 North Blvd., 
Raleigh, North Carolina. At the time of the transaction described herein 
respondent was licensed under the Act. 

3. By oral contract on or about May 1, 1981, complainant sold to 
respondent one truckload of size 36 cantaloupes, 450 crates, invoiced at 
$26.00 per unit, plus cooling at $337.50, and a temperature recording 
device at $16.50, for a total invoice amount of $12,054.00, terms f.o.b. 
net 10 days. 

4. On that date the cantaloupes were loaded into a truck, license 
21919 S.C., provided by respondent and driven by one Ronnie Peterson. 
Loading was completed at 8:30 P.M., and the truck departed complain- 
ant’s shipping point at or near Weslaco, Texas at about that time. 

5. The truck proceeded to North Carolina, but experienced at least 
one breakdown as well as other delays. The truck finally arrived at the 
place of business of respondent’s customer, Food Town, Inc., in 
Salisbury, North Carolina on the morning of May 5, 1981. Part of the 
contents of the truck was unloaded at that time by respondent’s cus- 
tomer, but unloading was stopped when a Food Town representative ob- 
served problems with the cantaloupes. 

6. On that same day the truck was removed to Raleigh, N.C. for of- 
ficial inspection. Some of the cantaloupes on this truck received official 
USDA inspection at the unloading dock of “Ward’s Fruit & Produce 
Company, Inc.” at Raleigh, North Carolina at 2:25 p.m. on May 5, 1981. 
The official inspection certificate issued for this inspection reads in 
pertinent part as follows: 


Condition 
of Equipment: Mechanical refrigeration unit running. 
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Products 

Inspected: CANTALOUPES in wirebound wooden crates labeled “Real 
Sweet Brand, Select Cantaloupes, distributed by La Mantia-Cul- 
lum-Collier & Co., Inc., Weslaco, Texas” stamped “36”. Applicant 
states 450 crates. 


Condition 
of Load: Through lengthwise load, 5 rows, 4 & 5 layers. 


Condition 
of Pack: Tight. 


Temperature 

of Product: At rear of trailer, bottom 48°F., top 46°F. Range 46° to 47°F. at 
various other locations. Top 2 layers approximately 12 ft. from 
rear doors range 50° to 51°F. 


Condition: Damage by bruising from 3 to 15 melons per crate, average 19% 
including 2% serious damage scattered throughout pack. Serious 
damage by fresh cracks average 4%. Average 2% soft melons. De- 
cay from 6 to 30 melons per crate average 46% Cladosporium Rot 
or Fusarium Rot in various stages mostly advanced. Remainder: 
Ripe and firm. Ground color turning yellow to yellow. 


Remarks: Inspection and certificate restricted to product and lading in rear 
6 stacks of load. L & M Brokerage Lot #700. 


7. Later on that same day respondent sent the truck on to the New 


York City area where the cantaloupes were ultimately sold to (or 
through) D’Arrigo Bros. Company, Bronx, New York. D’Arrigo Brothers 


ultimately remitted $3,632.02 to respondent. 

8. During the next few days telegraphic messages were exchanged be- 
tween the parties. The record of these may be incomplete, but the follow- 
ing messages are known to have been sent and received: 


1106 EST WESLACO TEXAS MAY 6, 1981 

L& M BROKERAGE 

3126 N. BLVD 

RALEIGH, NORTH CAROLINA 27604 

ATT: JOE MCGEE 

WILL NOT ACCEPT INSPECTION AS TURNED INTO THIS OFFICE. 
TEMPERATURES ON TRUCK TO HIGH. SELLING FOR WHOM CON- 
CERNED. THANK YOU. 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. 

ROY CROOKS 


x wekkekk k 


RALEIGH NC 51 05-07 0351P EST 

LA-MANTIA-CULLUM-COLLIER ENTERPRISES INC ATTN ROY CROOKS 
RPT DLY 

MGM, DLR 

600 LOUISIANNA ST 

WESLACO TX 78596 
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RE: YOUR LOT NUMBER 5479 450 CANTELOPE 36’S SHIPPED 5-1-81 VIA 
LIC2191 9 SO. CAR. FOR FOODTOWN STORES SALISBURG NORTH CARO- 
LINA. L & M BROKERAGE COMPANY ACCEPTS NO RESPONSIBILITY FOR 
PAYMENT OF THE ABOVE MERCHANDISE DUE TO EITHER UNSUITABLE 
SHIPPING QUALITY AT TIME OF LOADING OR IMPROPER PRE-COOLING 
PRIOR TO LOADING OR BOTH. 

J EMC GEEL & M BROKERAGE CO 

3126 NORTH BLVD 

RALEIGH NC 27604 


1555 EST 
kkk kw kk 


WESLACO TEXAS MAY 8, 1981 

L& M BROKERAGE 

3126 N. BLVD 

RALEIGH, NORTH CAROLINA 27604 


ATT: JOE MCGEE 


IT IS OUR OPINION THAT SUITABLE SHIPPING CONDITION ON OUR LOT 
#5479 DOES NOT APPLY DUE TO ABNORMAL TRANSPORTATION. BOTH 
RUNNING TIME AND HIGH TEMPERATURES AND ALSO FAILURE TO 
PRODUCE TEMPERATURE RECORDER-INDICATE PROBABLE TEMPERA- 
TURE PROBLEMS. FURTHER MORE; REFERENCE OUR PHONE CONVER- 
SATION, WEDNESDAY, MAY 6TH. I INSTRUCTED YOU THAT WE WERE 
HOLDING L & M BROKERAGE RESPONSIBLE FOR FULL INVOICE OF SAID 
LOT AT WHICH TIME YOU AGREED AND ASKED ME TO PLACE LOAD FOR 
YOU-L & M BROKERAGE-WITH D’ARRIGO BROTHERS IN NEW YORK 
CITY; SINCE YOU DID NOT KNOW D’DARRIGO BROTHERS. WE ACTED 
PER YOUR INSTRUCTIONS AND PLACED FOR YOUR ACCOUNT WITH 
D’ARRIGO BROTHERS NEW YORK CITY. RESPECTFULLY, 
LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. 


xwekekkek kt 


RALEIGH NC 115 05-08 0400P EST 

LA MANTIA CULLUM COLLIER ENTERPRISES INC 
ATTN ROY CROOKS RPT DLY MGM, DLR 

600 LOUISIANA ST 

WESLACO TX 78596 


REFERENCE TO YOUR TELEGRAM OF 5-1-81 YOUR LOT 5479 MR 
CROOKS DID ADVISE J E MCGEE OF L&M BROKERAGE THAT LCCWAS 
HOLDING L&M BROKERAGE RESPONSIBLE FOR LOT 5479, AT WHICH 
TIME J E MCGEE STATED THAT HE WOULD NOT ACCEPT THIS RESPON- 
SIBILITY DUE TO CONDITION ON ARRIVAL AND SEVERAL UN- 
ANSWERED QUESTIONS SUCH AS CONDITION AT TIME OF LOADING 
AND PRE-COOLING MR CROOKS WAS ALSO ADVISED THAT THIS RE- 
SPONSIBILITY WOULD BE DECIDED WHEN ALL THE FACTS HAVE BEEN 
PRESENTED. DUE TO CONDITION OF CANTELOPES A FAST DECISION 
HAD TO BE MADE. MR MCGEE AGREED THAT D-ARRIGO BROTHERS OF 
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NEW YORK CITY WAS THE BEST PLACE FOR THE CANTELOPES TO BE 
SENT RESPECTFULLY 
L&M BROKERAGE CO 
3126 NORTH BLVD 
RALEIGH NC 27604 


1603 EST 


9. On or about June 11, 1981, respondent remitted to complainant its 
check for $1,462.52 as the undisputed amount due on this transaction. 

10. Complainant filed an informal complaint on June 18, 1981, to ini- 
tiate this proceeding. This was followed by a formal complaint received 
November 5, 1981, all within nine months of the accrual of complain- 
ant’s alleged cause of action. 


CONCLUSIONS 


Respondent’s answer states that “Upon arrival of said cantaloupes at 
destination, respondent did not accept commodity due to the noncompli- 
ance with contract of sale per conversation with Roy Crooks of 
LaMantia-Cullum-Collier and mailgram.” This alleged conversation is 
not further described, nor is there any language in any of the mailgrams 
sent by respondent clearly rejecting the commodity. Mr. McGee’s May 7 
mailgram seems to indicate the opposite. The words “L & M Brokerage 
Company accepts no responsibility for payment of the above merchan- 
dise due to either unsuitable shipping quality at time of loading or im- 
proper pre-cooling,” seem to indicate that the product had in fact been 
accepted but that respondent was resisting payment because of a breach 
of the implied warranty of suitable shipping condition. 

A notice of rejection must be given in clear, unmistakable terms. 
Saikhon v. Russell-Ward Co., 34 A.D. 1940 (1975). Here there was no 
such unmistakable notice of rejection, and we must conclude that re- 
spondent accepted the melons. 

Having accepted the product, respondent is liable to complainant for 
the full purchase price thereof unless it can show a breach of contract on 
the part of complainant and its damages flowing therefrom. Tony Misita 
& Son v. Northwest Produce, 41 A.D. 178 (1982). Obviously the product 
was abnormally deteriorated when inspected. Since this was an f.o.b. 
sale, under PACA regulations, 7 CFR 46.43 (i) and (j), the seller has a 
duty to load a product which will make good arrival at the contract desti- 
nation under normal transportation service and conditions, but the buy- 
er assumes all risk of damage and delay in transit not caused by the sell- 
er. The truck in this case was loaded on the evening of May 1, 1981, and 
did not reach its destination to be unloaded until the morning of May 5. 
It is obvious the truck was somewhat delayed. More importantly there is 
no record of transit temperatures available. Complainant alleges that a 
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temperature recording device was placed in the truck. Respondent’s 
answer admits that the driver initialed complainant’s receipt indicating 
that the truck was so equipped. Respondent tries to avoid the implica- 
tion of this by asserting that the driver did not actually see the place- 
ment of the device in the truck by complainant’s loading foreman. How- 
ever, this truck was provided by respondent. Its driver’s lack of alertness 
is not complainant’s responsibility. We conclude that the device was 
placed in the truck as alleged by complainant and evidenced by the driv- 
er’s receipt.’ 

Because of the slow progress of the truck and the lack of any evidence 
of transit temperatures, we conclude that complainant is relieved of any 
liability based on a warranty of suitable shipping condition. Salinas v. 
Tom Lange Co., 41 A.D. 203 (1982). Having accepted the product and 
failed to establish a breach of warranty on the part of complainant re- 
spondent is liable to complainant for the full purchase price of the canta- 
loupes less any payments already made therefor. Respondent’s failure to 
pay the amount due is a breach of section 2 of the Act for which repara- 
tion should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the amount of $10,591.48 with interest 
thereon at the rate of 13% per annum from June 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


1. Respondent attached an unverified statement from the truckdriver to its answer. Or- 
dinarily this unsworn material could not be received in evidence. However, in this case it is 
so damaging to respondent’s defense that it must be received as an admission against inter- 
est. The driver admitted receipting for the temperature recording device while the truck 
was being loaded. He also described delays caused by various mechanical problems with his 
truck, taking a circuitous route with his overloaded truck to avoid scales, etc. None of these 
problems were the fault of responsibility of complainant. 
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(No. 21,757) 


NAAM PACKING COMPANY v. M. F. W. TRUCKING, INC. d/b/a TRIANGLE 
ENTERPRISES. PACA Docket No. 2-5813. Decided July 14, 1982. 


Express agreement, failure to prove—Straight f.o.b. sales—Failure to pay 
promptly—Reparation awarded 


Since respondent failed to sustain its burden of proving there was an express agreement to 
defer payments with respect to the subject transactions, respondent’s failures to 
make full payment promptly as to these transactions constitutes violations of sec- 
tion 2 of the Act for which reparation is awarded. 


George Aubrey, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural Cm- 
modities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely com- 
plaint was filed in which complainant seeks an order of reparation 
against respondent in the amount of $7,155.00 in connection with trans- 
actions allegedly in interstate commerce involving six truck shipments 
of melons moving from California to the states of Rhode Island, Illinois, 
Ohio, Texas and New York. 

A copy of the Report of Investigation prepared by this Department 
was served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto admitting most of the 
allegations contained therein, but suggesting an affirmative defense. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00 (the statutory amount for oral hearings at the time the an- 
swer was received on June 25, 1981) the parties have waived the oral 
hearing. Therefore, the shortened procedure provided in PACA Rules of 
Practice at 7 CFR § 47.20 is applicable. Under this procedure the veri- 
fied pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s Report of Investigation. The parties were 
given an opportunity to submit further evidence in the form of sworn 
statements. Complainant filed an opening statement to which respond- 
ent did not reply. Complainant also filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 911, Los 
Banos, California. 

2. Respondent is a corporation whose address is P.O. Box 709, Selma, 
California. At the time of the transactions described herein respondent 
was licensed under the Act. Its corporate name at that time was Triangle 
Enterprises. Subsequently this was charged to M. F. W. Trucking, Inc. 
However, it continues to trade as Triangle Enterprises. 

3. Pursuant to oral contracts of sale between complainant and re- 
spondent, on the following dates complainant shipped six lots ' of mel- 
ons from California loading points to respondent or its customers. De- 
tails of these transactions (all f.o.b.) are as follows: 


a. On September 16, 1980, complainant loaded and 
shipped 798 packages of cantaloupes of various sizes to re- 
spondent’s customer “Fineburg” in Providence, Rhode Is- 
land. These were invoiced at $2,898.00 plus $598.50 pal- 
letizing/cooling for a total invoice amount of $3,496.50. 


b. On September 20, 1980, complainant loaded and 
shipped 294 packages of cantaloupes in two sizes to re- 
spondent in Chicago, [llinois. These were invoiced at 
$1,029.00 plus $220.50 palletizing/cooling for a total in- 
voice amount of $1,249.50. 


c. On Setember 23, 1980, complainant loaded and shipped 
108 packages of 6’s honeydew melons to respondent in 
Wooster, Ohio. These were invoiced at $324.00 plus 
$27.00 palletizing/cooling for a total invoice amount of 
$351.00. 


d. On September 25, 1980, complainant loaded and ship- 
ped 252 packages of 18’s cantaloupes to respondent’s cus- 
tomer, Bananas Inc., in Houston, Texas. There were in- 
voiced at $756.00 plus $189.00 palletizing/cooling for a to- 
tal invoice amount of $945.00. 


e. On September 26, 1980, complainant loaded and 
shipped 84 packages of 18’s cantaloupes to respondent at 
an unknown destination. These were invoiced at $252.00 
plus $63.00 palletizing/cooling for a total invoice amount 
of $315.00. 


1. Apparently these were only partial truckloads, although the record is not completely 
clear on this point. 
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f. On October 10, 1980, complainant loaded and shipped a 
total of 168 packages of two sizes of cantaloupes to re- 
spondent at an unknown destination. These were invoiced 
at $672.00 plus $126.00 cooling for a total invoice amount 
of $798.00. 


Arrival dates and condition on arrival of these melons is in all cases 
unknown. Apparently they all made timely arrival in satisfactory condi- 
tion and were accepted since the record contains no complaints by the ul- 
timate receivers. 

4. No part of the above invoice amounts have been paid. 

5. Complainant filed a formal complaint to initiate this proceeding on 
March 24, 1981, within nine months of the accrual of its alleged cause or 
causes of action. 


CONCLUSIONS 


Respondent admits the purchases and that the melons were received 
and accepted, but maintains that these were not straight f.o.b. sales. Ac- 
cording to respondent’s answer they were “per agreement of sale to col- 
lect and remit.” It seems that remittances have been delayed or not yet 
received for all of the melons. This answer is verified by respondent’s 
president. Subsequent to the answer complainant submitted an opening 
statement which was an affidavit by its salesman, Mr. Larry Puma, to 
the effect that these were all outright f.o.b. sales to respondent without 
any provision that respondent could delay payment on a so-called “col- 
lect and remit” basis. Complainant in its brief relies heavily on the fact 
that timely invoices were issued in every case and that the respondent 
made no protest after receiving these invoices. However the invoices do 
not help complainant’s case any because at no place on any of the invoic- 
es are the terms of the sales specified. 

Complainant as the moving party would ordinarily have the burden of 
proving the terms of the sale. See Houston Produce Distributors v. 
Ubbas, 38 A.D. 1147 (1979) and cases cited therein. However, the bur- 
den shifts to respondent in this case because of the wording of the Act 
and Regulations thereunder. A strict requirement that a purchaser of 
perishable commodities make full payment promptly therefor is set out 
in section 2 of the Act itself (7 U.S.C. §499b). The term “full payment 
promptly” from the Act has been defined in the regulations at 7 CFR 
46.2 (aa) as within ten days after a buyer has accepted the produce. Of 
course the parties may agree to more liberal payment terms, but the 
above cited regulation, in paragraph nine thereof, places the burden of 
proof on one claiming more lenient terms; viz.: 





1424 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 1421 

(T)he parties may, by express agreement at the time the 
contract is made, provide a different time for payment, 
and if they have so agreed, then payment within the time 
provided shall constitute “full payment promptly”: Provid- 
ed further, That the party claiming the existence of such 
express agreement as to time of payment shall have the 
burden of proving it. 


The evidence on the two sides is of approximately equal weight since 
neither has any documentary evidence to support its contentions. Re- 
spondent’s defense, set out in its sworn answer does not overcome the 
sworn complaint and unequivocal opening statement by complainant 
that these were straight f.o.b. sales without any exceptional payment 
terms. Since respondent has failed to carry its burden of proof, we must 
conclude that there was no express agreement to defer payments. 

Respondent’s failures to make full payment promptly for the melons 
constitute violations of section 2 of the Act for which reparation must be 
awarded. 


ORDER 


Within 30 days of the date of this order respondent shall pay to com- 
plainant as reparation the amount of $7,155.00 with interest thereon at 
the rate of 13% per annum from November 1, 1980, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 21,758) 


STANDARD FRUIT & STEAMSHIP COMPANY v. JOS. NOTARIANNI & 
CoMPANY, INc. PACA Docket No. 2-5819. Decided July 14, 
1982. 


No defense established—Offsetting credits, untimely filed—Credits 
acknowledged by complainant deducted from total invoice amount— 
Reparation awarded 


Where respondent established no defense with respect to the four subject transactions, ex- 
cept offsetting credits relating to transactions not filed within the nine month statu- 
tory period. Thus, respondent is for the gross invoice amount of the four transac- 
tions, or $39,111.00, less $14,114.40 in credits which complainant did acknowledge 
in the original complaint. 


George L. Aubrey, Presiding Officer. 
Joseph A. O'Brien, Scranton, Pa., for complainant. 
Sal Cognetti, Jr., Clarks Green, Pa., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with the sale of four lots of grapes of 
Chilean origin which were delivered to respondent in the state of Penn- 


sylvania. - 
A copy of the Department’s report of investigation was served upon 


the parties. A copy of the formal complaint was served upon respondent, 
which filed an answer thereto denying some of the material allegations 
therein, and asserting as a counterclaim an outstanding balance owed to 
it by complainant. 

An oral hearing was held in Scranton, Pennsylvania on December 8, 
1981, at which both parties were represented by counsel. At that time 
two witnesses appeared on behalf of complainant, and two on behalf of 
respondent. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 5130, San 
Jose, California. At the time of the transactions described herein com- 
plainant was licensed under the Act. 
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2. Respondent is a corporation whose address is 301 Genet Street, 
Scranton, Pennsylvania. At the time of the transactions herein respond- 
ent was licensed under the Act. 

3. The parties began doing business with each other in 1979 or before. 
During that year respondent made several substantial purchases of pine- 
apples from complainant, and also some grapes, delivered by ship to the 
ports of Philadelphia or New York. Respondent’s President, Mr. Sal Cog- 
netti, had reason to be dissatisfied with some of the product received. 
During that year he contacted complainant’s sales personnel in Philadel- 
phia several times, and obtained permission for various deductions (al- 
lowances). 

4. On or about January 7, 1980, a Mr. Robert Joseph Hughes, com- 
plainant’s district sales manager in Philadelphia since August of the pre- 
ceding year, approached Mr. Cognetti at his place of business in Scran- 
ton, Pennsylvania to discuss these deductions. At that time Mr. Hughes 
showed Mr. Cognetti a list of deductions from 19 invoices which he had 
taken, apparently during the preceding year, totalling $17,968.53. Mr. 
Hughes indicated to Mr. Cognetti that the firm was requiring payment 
in full for allowances already taken. Mr. Hughes described how their for- 
mer procedure of accepting Mr. Cognetti’s requested deductions was not 
satisfactory. Mr. Hughes urged him at that time to pay the outstanding 
1979 claims as shown on complainant’s books. After some discussion, 
Mr. Cognetti agreed to do this. (There is a sharp dispute in the record as 
to whether or not Mr. Hughes at that time assured Mr. Cognetti that the 
San Francisco office would credit him for these payments eventually or 
would merely consider them.) Mr. Hughes advised that complainant 
would consider all credits sought by respondent pending at that time. 
These amounted to some $30,000,00 (including the items on the list pre- 
pared by Mr. Hughes). Shortly after this interview with Mr. Hughes, Mr. 
Cognetti instructed his bookkeeper to issue a check to complainant in 
the amount of the 1979 items on Mr. Hughes list. 

5. On March 28, April 9, April 17, and May 3, 1980, complainant sold 
to respondent four lots of Chilean grapes. These had all been shipped 
from the port of Valparaiso, Chile, and unloaded at the port of Philadel- 
phia on or about those dates. All four lots were trucked from the Phila- 
dephia dock to respondent in Scranton, Pennsylvania, or its customers. 
It is not clear from the record whether these sales were on an f.o.b. or 
delivered basis. All grapes were received and accepted by respondent or 
its customers. These four lots of grapes were invoiced at, respectively, 
$5,085.00, $19,158.00, $6,744.00 and $8,124.00 for a total invoice 
amount of $39,111.00. All invoices showed the terms of sale as “net 10 
days from date of shipment.” No part of these invoices has been paid. 
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6. On December 23, 1980, complainant filed a formal complaint with 
the United States Department of Agricuture, F & V office in New York 
City alleging $39,111.00 due on the four lots of grapes, less credit for 
“quality claims & shortages” in the amount of $14,114.68, for a net 
amount allegedly due of $24,996.32. This complaint was served upon re- 
spondent by letter of January 13, 1981, from the New York City F & V 
office. Respondent’s letter in reply thereto was received by that office 
on or about January 26, 1981. That letter did not expressly deny owing 
for the grapes, but set up offsetting 1979 credits in the amount of 
$30,308.53, including the $17,968.53 payment to complainant in Janu- 
ary 1980. Complainant filed an amended complaint on April 23, 1981, 
stating essentially the same cause of action as in the December 23, 1980 
complaint, but omitting the credit items and stating a gross ad damnum 
of $39,111.00. Respondent filed a response and counterclaim to this on 
June 8, 1981. Though somewhat obscurely worded, this pleading does 
not exactly deny owing for the four lots of grapes purchased in the 
spring of 1980. It asserts a counterclaim for $31,426.03 for 1979 allow- 
ances. Complainant filed a reply to this on July 7, 1981 which, in effect, 
denied the validity of the offsets which respondent was claiming. 


CONCLUSIONS 


The complaint, received on December 23, 1980, was timely because it 


was within nine months of the accrual of complainant’s alleged cause of 
action on all four lots of grapes sold in the spring of that year. That is, 
the earliest lot was sold on March 28, 1980. Thus complainant has com- 
plied with the nine months period of limitation set out in section 6 of the 
Act (7 U.S.C. §499f). Respondent has established no defense against 
these four invoices. We conclude that the invoices correctly state that 
these were outright sales from complainant to respondent with the net 
amounts set out therein due 10 days after receipt. Thus respondent owes 
the gross invoice amount of $39,111.00 unless it can prove offsetting 
credits as stated in its counterclaim. 

Respondent wishes to offset its alleged credits of one type or another 
which accrued during 1979 against these grape purchases in the spring 
of 1980. Unfortunately complainant’s letter received in late January of 
1981 comes too late to comply with the nine month statute of limita- 
tions. All these alleged credits relate to 1979 transactions, or a check is- 
sued in connection therewith in January 1980. We have held repeatedly 
that the Secretary is without jurisdiction to entertain counterclaims 
based on transactions independent of those set forth in a complaint if 
not filed within the nine months statutory period. I. Meltzer & Son v. J. 
Lerner & Son, 21 AD 685 (1962); Cardoso Bros. v Unanue & Sons, 20 
A.D. 1188 (1961); R. Dixon & Co. v. Joseph Spagnola, 17 AD 1057 
(1958); Shoreland Freezers v. Novick Bros., 15 AD 989 (1956). 
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However, we can take cognizance of the $14,114.68 in credits ac- 
knowledged by complainant in its original complaint filed on December 
23, 1980. This was reaffirmed by complainant’s salesman, Mr. Hughes, 
at the hearing on December 8, 1981, when he stated that “I believe the 
total amount of the credits due is in the vicinity of 14 or 15 thousand 
dollars.” We regard this as an acknowledgement, new promise, and/or 
admission against interest on the part of complainant which allows us to 
deduct this credit when setting the reparation award. Respondent owes 
complainant only the net amount of $24,996.32. Its failure to pay that 
amount to complainant is a violation of section 2 of the Act for which 
reparation should be awarded. 

Under section 7 of the Act (7 U.S.C. §499g) complainant, as the pre- 
vailing party, is entitled to an additional reparation award for its reason- 
able fees and expenses incurred in connection with the hearing. Com- 
plainant has submitted a claim for fees and expenses in the amount of 
$1528.25 to which respondent did not object, and which appears to be 
reasonable. Complainant is entitled to an additional award of reparation 
in that amount. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the amount of $24,996.32 with interest 


thereon at the rate of 13% per annum from June 1, 1980, until paid, and 
the amount of $1528.25 with interest thereon at the rate of 13% per an- 
num from the date of this order until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,759) 


H. HALL & Co., INC. v. CONSOLIDATED PRODUCE COMPANY, INC. PACA 
Docket No. 2-5967. Decided July 16, 1982. 


F.o.b. sale—Acceptance, wrongful rejection—Breach of warranty— 
Damages equal to contract price—Dismissal of complaint 


Where respondent is deemed to have accepted the entire load of produce by accepting a 
portion of the produce, respondent is liable for the full contract price thereof less 
damages resulting from a breach of warranty by complainant. Since respondent’s 
damages are equal to the contract price, the complaint, therefore, must be dis- 
missed. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $344.75 
against respondent in connection with a shipment of mushrooms in in- 
terstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability. 

Since the amount of damages claimed in the complaint was not in ex- 
cess of $15,000, the shortened method of procedure provided for in 
§47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are considered a part of 
the evidence in the case, as is the Department’s report of investigation. 
In addition, the parties were given the opportunity to submit further 
evidence by way of verified statements but neither party did so. Also, 
neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, H. Hall & Co., Inc., is a corporation whose mailing 
address is P.O. Box 5125, Salinas, California 93915. 

2. Respondent, Consolidated Produce Company, Inc., is a corporation 
whose mailing address is 321 Terminal Market, San Antonio, Texas 
78207. At all pertinent times, respondent was licensed under the Act. 
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3. On or about July 10, 1981, complainant, in interstate commerce, 
by oral contract sold respondent the following for a total f.o.b. price of 
$980.00: 


25 Lg Mushroom $14.90 $372.00 
25 Med Mushroom $12.90 $322.00 
25 But Mushroom $11.40 $285.00 


Total $980.00 


Willson Davis Company, 1500 S. Zarzamora, San Antonio, Texas 78207, 
acted as broker for the transaction. 

4. The Mushrooms were shipped on July 10, 1981, from Salinas, Cali- 
fornia, to respondent at San Antonio, Texas. The truck left Salinas, Cali- 
fornia, on July 11 and arrived in San Antonio on the morning of July14, 
1981. In addition to the subject mushrooms for respondent, there were 
other perishable commodities for it from shippers other than complain- 
ant, as well as perishables for other receivers on the San Antonio Mar- 
ket, loaded on the truck. The truck was arranged for by the broker, Will- 
son Davis Company, which notes: “There were no problems with any of 
the merchandise on this load with the exception of the button mush- 
rooms.” 

5. The trucker unloaded all of the merchandise shipped to respondent 
on its loading dock. Respondent moved all of the produce, except the 25 
button mushrooms, into its place of business. At about 7 a.m., approx- 
imately 2 hours after the produce was unloaded, a representative of 
Willson Davis Company viewed the button mushrooms and, at the re- 
quest of complainant, called for a federal inspection which was con- 
ducted at 11:30 of that morning. In pertinent part, the inspection certif- 
icate provides as follows: 


Where 
Inspected: Applicant’s Whse. 321 P.T.M. 


Products 

Inspected: MUSHROOMS in cartons printed ‘Mushrooms Grown and 
Packed by Asi Farms, Gonzales, Ca. 93926, Net Wt. 10 lbs.’ and 
stamped ‘But’. Inspector’s count 25 cartons, California stock. 


Condition 
of load: Stacked in cooler at above location 


% ee & KR 


Temperature 
of Product: Various locations 50 to 55°F 


Condition: Seriously damaged by slightly sunken tan to brown discolored 
areas, most of which are sticky ranges from 60 to 75%, averages 
58%. No decay. Remainder of stock good characteristic color. 
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6. The Willson Davis Company representative had the mushrooms re- 
loaded on the truck after the inspection inasmuch as respondent refused 
to take them into its place of business. Mr. Willson Davis, Jr., of the 
brokerage company, started in a September 24, 1981, letter to the De- 
partment: 


We asked Consolidated to handle the mushrooms, but they 
declined because they thought the mushrooms had no 
value whatsoever. We contacted several people on the 
market, but no one wanted to be involved with these mush- 
rooms at all. It was an obvious dump situation. 


7. The mushrooms were dumped on July 20, 1981. The Dump Certif- 
icate, No. 85769, in relevant part, provides as follows: 


I have this day inspected 25 cartons of MUSHROOMS 
* * * and have found the quality and/or condition of such 
produce to be generally seriously damaged by tan to black 
sunken sticky areas. I consider such produce to possess no 
commercial value at the time of inspection. REMARKS: 
TEMPERATURE: 42°F. 


8. A formal complaint was filed on December 21, 1981, which was 
within nine months of the date on which the cause of action herein ac- 
crued. 


CONCLUSIONS 


The respondent claims to have rejected the 25 button mushrooms in 
question. However, inasmuch as it accepted the remainder of that ship- 
ment, respondent must be deemed to have accepted the total shipment. 
See Salinas Lettuce Farmers Coop. v. Larry Ober Co., 39 Agric. Dec. 65 
(1980). In point of fact, such acceptance is mandated by the Depart- 
ment’s Regulations issued pursuant to the Act. 7 CFR 46.44 (ii): 


‘Commercial Unit’ means a single shipment of one or more 
perishable agricultural commodities tendered for delivery 
on a single contract, such commercial unit must be ac- 
cepted or rejected in its entirety. Acceptance of a commer- 
cial unit does not modify the parties’ existing contracted 
rights and responsibilities. 


Having accepted the mushrooms, respondent is liable for the full con- 
tract price. However, if complainant breached its contract, respondent is 
only liable for the contract price less any provable damages. Wholesale 
Produce Supply, Inc. v. Myron M. Katz d/b/a Potato House, 39 Agric. 
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Dec. 273 (1980). The evidence adduced in this case (the statements of re- 
spondent and the broker, the Inspection Certificate and the Dumping 
Certificate) indicate that the button mushrooms had no commercial 
value. Inasmuch as the button mushrooms were the only produce on the 
truck to have a problem, we cannot say that the damage resulted from 
abnormal shipping conditions. We find, therefore, that complainant 
breached its contract obligation. Since the mushrooms had no commer- 
cial value, respondent’s damages are equal to the contract price. C. 
McArthur v. M. J. Duer & Co., 16 Agric. Dec. 851 (1957). Inasmuch as 
respondent has paid for the remainder of the shipment, the complaint 
should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served on the parties. 


(No. 21,760) 


WAYNE J. LENNARD & SONS, INC. v. CHARLES A. DEZORT, INC., and/or 
DAN-DEE PRETZEL & POTATO CHIP COMPANY, and/or AMERICAN 
SPECIALITY Foops, Inc. PACA Docket No. 2-5993. Decided July 
16, 1982. 


Order to show cause, failure to respond to—Admission of liability— 
Reparation awarded 


Where respondents Dan-Dee Pretzel & Potato Chip Company and American Specialty 
Foods, Inc. admitted liability to complainant and failed to respond to the presiding 
officer’s order to show cause, such respondents are ordered to pay complainant rep- 
aration as claimed in the complaint. 


Authorization for dismissal of complaint—Counterclaim for fees and 
expenses—Dismissed 


Where complainant authorized dismissal of the complaint as to Charles A. Dezort, Inc., 
such complaint is dismissed. Also, since an oral hearing was not held in this case, re- 
spondent Dezort’s counterclaim for fees and expenses is dismissed as well. 


Diane Langton, Presiding Officer. 
Gary L. Lennard, Monroe, Mich., for complainant. 
John Fant, Jr., Solon, Ohio, for respondent Dezort. 
Respondents Dan-Dee and American, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A formal 
complaint was filed on November 2, 1981. Complainant seeks to recover 
$19,250.00 from respondent Dan-Dee Pretzel & Potato Chip Company, 
which amount is alleged to be the total purchase price for potatoes sold 
to and accepted by that respondent. In addition, complainant also seeks 
to recover $73,244.00 from respondent American Speciality Foods, Inc., 
which amount is alleged to be the total purchase price for potatoes sold 
to and accepted by that respondent. Neither respondent Dan-Dee Pretzel 
& Potato Chip Company nor American Speciality Foods, Inc., filed an 
answer to the complaint. Therefore, both respondents are considered to 
be in default. Respondent, Charles A. Dezort, Inc., filed an answer on 
March 16, 1982, denying liability to the complainant. 

On April 26, 1982, complainant filed a motion for an entry of a final 
order against respondent Dan-Dee Pretzel & Potato Chip Company for 
an amount of $19,250.00. Furthermore, on the same date, complainant 
filed a motion for the entry of a final order against respondent American 
Speciality Foods, Inc., for an amount of $73,244.00. These motions were 
based on a letter dated November 27, 1981, written on Dan-Dee Pretzel 
& Potato Chip Company stationery and signed by the person who is 
president of both Dan-Dee Pretzel & Potato Chip Company and Ameri- 
ican Speciality Foods, Inc., Daniel S. Lopatt. This letter was written in 
response to a letter written by Jack Morris, Regional Director of the 
PACA Regulatory Branch. Both letters are part of the report of investi- 
gation, which is automatically considered part of the evidence in this 
reparation proceeding. In the letter of November 27, 1982, Mr. Lopatt 
admitted liability for the amount claimed by complainant on account of 
the transactions involved herein. 

As a result of complainant’s motion for the entry of a final order, A 
Notice to Show Cause Why An Order Should Not Be Issued was served 
on respondents, Dan-Dee Pretzel & Potato Chip Company and American 
Speciality Foods, Inc. Neither respondent made an objection, within the 
time allotted, to the issuance of such order. Therefore, in light of the fact 
that Mr. Lopatt’s letter admits liability for the full amount claimed in 
the complaint, complainant’s motion for an entry of a final order against 
both respondents, Dan-Dee Pretzel & Potato Chip Company and/or 
American Speciality Foods, Inc., is hereby granted, as their failure to 
pay is a violation of Section 2 of the Act. 

Respondent, Dan-Dee Pretzel & Potato Chip Company, is an Ohio cor- 
poration whose address is 2901 East 65th Street, Cleveland, Ohio 
44127. At the time of the transactions in dispute, this respondent was li- 
censed under the PACA. 





1434 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 1434 

Respondent, American Speciality Company, is a Pennsylvania corpo- 
ration whose address is R.D. 1, Box 261, North Canonsburg, Pennsylva- 
nia 15317. At the time of the transactions in dispute, this respondent 
was licensed under the PACA. 

In addition, in a letter dated June 17, 1982, complainant authorized 
the dismissal of its complaint against Charles A. Dezort, Inc. Therefore, 
the complaint against Charles A. Dezort, Inc. shall be dismissed. 

Furthermore, respondent, Charles A. Dezort, Inc., filed a counterclaim 
against complainant for attorney’s fees and expenses. As there is no pro- 
vision for the award of attorney’s fees and expenses in the PACA, except 
for those incurred in connection with an oral hearing, and as oral hear- 
ing was waived in this case, respondent’s counterclaim shall be dis- 
missed. 


ORDER 


Within thirty (30) days from the date of this order, respondents Dan- 
Dee Pretzel & Potato Chip Company, shall pay to complainant, as rep- 
aration, $19,250.00, with interest thereon at the rate of 13 percent per 
annum from May 1, 1981, until paid. 

Within thirty (30) days from the date of this order, respondent, Amer- 
ican Speciality Foods, Inc., shall pay to complainant, as reparation, 
$73,244.00, with interest thereon at the rate of 13 percent per annum 
from May 1, 1981, until paid. 


The complaint against Charles A. Dezort, Inc. is dismissed. 

The counterclaim filed by Charles A. Dezort, Inc., for attorney’s fees 
and expenses is dismissed. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,761) 


SUPERIOR FARMING COMPANY; GOLD COAST PACKING INC.; VEGPACK, 
INC.; DEW-GROW INC. a/t/a CENTRAL WEST PRODUCE; VEG-PAK, 
INC.; TEIXEIRA FARMS, INC.; ALL STATE PACKERS, INC.; HILLCREST 
SALES, INC. v. BANANAS, INC. PACA Docket Nos. 2-6004; 2-6005; 
2-6006; 2-6007; 2-6008; 2-6009; 2-6010; 2-6011. Order issued 
July 6, 1982. 
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REPARATION ORDER 


These are eight reparation proceedings under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). They 
are being handled jointly because all cases involve the same respondent 
and the same issue. Timely complaints were filed in which complainants 
seek reparation awards against respondent in the amount of $2,808.00 
by Superior Farming Company, $639.70 by Gold Coast Packing Inc., 
$1,558.00 by Vegpak, Inc., $502.20 by Dew-Gro Inc. a/t/a Central West 
Produce, $3,946.00 by Veg-Pak, Inc., $11,022.30 by Teixeira Farms, 
Inc., $1,026.00 by All State Packers, Inc., and $5,213.75 by Hillcrest 
Sales, Inc., in connection with shipments of fruit and vegetables in inter- 
state commerce. A copy of each formal complaint was served upon re- 
spondent, which filed an answer thereto, admitting the material allega- 
tions thereof, including the indebtedness claimed by complainants. Ac- 
cordingly, the issuance of an order without further procedure is appro- 
priate, pursuant to section 47.8 (d) of the Rules of Practice (7 CFR 
47.9 (d) ). 

Complainant, Superior Farming Company, is a corporation whose ad- 
dress is 3501 Stockdale Highway, Bakersfield, California. Complainant, 
Gold Coast Packing, Inc., is a corporation whose address is P.O. Box 
1023, Santa Maria, California. Complainant, Vegpak, Inc., is a corpora- 
tion whose address is P.O. Box 1394, Salinas, California. Complainant, 
Dew-Gro Inc. a/t/a Central West Produce, is a corporation whose address 
is 1284 West Main Street, Santa Maria, California. Complainant Veg- 
Pak Inc. is a corporation whose address is 510 Terminal Market, San An- 
tonio, Texas. Complainant, Teixeira Farms Inc., is a corporation whose 
address is 2600 Bonita Lateral Road, Santa Maria, California. Complain- 
ant, All State Packers, Inc., is a corporation whose address is P.O. Box 
350, Lodi, California. Complainant, Hillcrest Sales, Inc., is a corporation 
whose address is 7525 Mitchell Road, Eden Prairie, Michigan. 

Respondent, Bananas, Inc. is a corporation whose address is 3169 Pro- 
duce Row, Houston, Texas. At the time of the transactions involved 
herein, respondent was licensed under the Act. 

The facts alleged in the formal complaints are hereby adopted as find- 
ings of fact of this order. On the basis of these facts, we conclude that 
the actions of respondent are in violation of section 2 of the Act (7 
U.S.C. 499b) and have resulted in damages to complainants. According- 
ly, within 30 days from the date of this order, respondent shall pay to 
complainant Superior Farming Company, as reparation, $2,808.00, with 
interest thereon at the rate of 13% per annum from October 1, 1981, un- 
til paid; to complainant Gold Coast Packing Inc., as reparation, $639.70, 
with interest thereon at the rate of 13% per annum from October 1, 
1981, until paid; to complainant Veg-Pak Inc., as reparation, $1,558.00, 
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with interest thereon at the rate of 13% per annum from November 1, 
1981, until paid; to complainant Dew-Gro Inc. a/t/a Central West Pro- 
duce, as reparation, $502.20, with interest thereon at the rate of 13% 
per annum from December 1, 1981, until paid; to complainant Veg-Pak, 
Inc., as reparation, $3,946.00, with interest thereon at the rate of 13% 
per annum from November 1, 1981, until paid; to complainant Teixeria 
Farms, Inc., as reparation, $11,022.30, with interest thereon at the rate 
of 18% per annum from November 1, 1981, until paid; to complainant 
All State Packers Inc., as reparation, $1,026.00, with interest thereon at 
the rate of 13% per annum from October 1, 1981, until paid; and to com- 
plainant Hillcrest Sales, Inc., as reparation, $5,213.75 with interest 
thereon at the rate of 13% per annum from October 1, 1981 until paid. 
Copies of this order shall be served upon the parties. 


(No. 21,762) 


SCHOOL PANTRY, INC. v. LATIN BELLY LIMITED. PACA Docket No. 
2-5946. Order issued July 16, 1982. 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $6,330.25 in connection with ship- 
ments of mixed fruit in interstate commerce. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto. Re- 
spondent’s sole defense was a set-off based upon transactions other than 
those set out in the complaint. The subject matter of these alleged trans- 
actions is not within the jurisdiction of the Perishable Agricultural Com- 
modities Act. 

On April 28, 1981, a Notice to Show Cause Why An Order Should Not 
Be Issued was mailed to the parties. This notice stated, in pertinent part: 
“Upon further review of the pleadings submitted in the above-captioned 
case, it appears that this forum does not have jurisdiction over the de- 
fense raised in respondent’s answer. As a result, damages resulting from 
respondent’s defense could not be set-off against complainant’s claim.” 

Respondent was given 15 days from receipt of the notice within which 
to show cause why an order should not be issued for the full amount al- 
leged due in the complaint. Respondent has not filed an objection within 
the time allowed. Therefore, as respondent has not stated a proper de- 
fense to the allegations in the complaint over which this forum has juris- 
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diction, the allegations in the complaint are found admitted. According- 
ly, the issuance of an order without further procedure is appropriate, 
pursuant to section 47.8 (d) of the Rules of Practice (7 CFR 47.9 (d) ). 

Complainant, School Pantry, Inc. is a corporation whose address is 
605 New Brunswick Avenue, Perth Amboy, New Jersey 08861. Re- 
spondent, Latin Belly Limited, is a corporation whose address is 1312 A. 
Randall Avenue, Bronx, New York 10474. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as find- 
ings of fact of this order. On the basis of these facts, we conclude that 
the actions of respondent are in violation of section 2 of the Act (7 
U.S.C. 499b) and have resulted in damages to complainant of $6,330.25. 
Accordingly, within 30 days from the date of this order, respondent 
shall pay to complainant, as reparation, $6,330.25, with interest thereon 
at the rate of 13 percent per annum from July 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,763) 


RELAN PRODUCE FARMS v. GEORGIA VEGETABLE Co., INC. PACA Dock- 
et No. 2-5798. Order issued July 6, 1982. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. §§499a et seq.) an order was 
issued on March 23, 1982, awarding reparation to complainant in the 
amount of $14,461.68 with interest. By letter received by the Hearing 
Clerk on April 7, 1982, respondent moved that this order of reparation 
be reconsidered. This was received as a petition to reconsider under 
§ 47.24 of the Rules of Practice. The reparation order of March 23, 1982, 
was stayed by order of the Judicial Officer dated April 29, 1982, and 
complainant was served with a copy of respondent’s petition and given 
15 days to file an answer thereto. Complainant failed to file any re- 
sponse to this petition. 

In its petition respondent contends that the order was erroneous in 
that it was based on incorrect findings of fact or failed to consider other 
pertinent facts. We have reconsidered the order and find that respond- 
ent’s contentions are without merit. All facts put in evidence by the 
parties were considered, and these support the conclusions in the repara- 
tion order of March 23, 1982. The law applicable was applied correctly 
in that order. Accordingly the stay order of April 29, 1982, is vacated 
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and the reparation order of March 23, 1982, is reinstated. The award to 
complainant contained therein shall be paid by respondent within 10 
days from the date of this order. 
Copies of this order shall be served upon the parties. 


ORDER REQUIRING PAYMENT 
OF UNDISPUTED AMOUNT 


(No. 21,764) 


SAMUEL SIMON PETRO, d/b/a SAM PETRO PRODUCE v. E. VEGA AND SONS, 
INC. PACA Docket No. 2-6036. Order issued July 6, 
1982. Respondent shall pay complainant, as an undisputed 
amount, $10,236.82 within 30 days from the date of this order with 
13 percent interest from June 1, 1981, until paid. 


STAY ORDER 
(No. 21,765) 


PRODUCE PRODUCTS, INC.; DEL MONTE BANANA COMPANY; KING SALAD 
AVOCADO Co., INC.; VAL-MEX FRUIT COMPANY, INC.; CAL-VEG 
SALES, INC.; TEXAS CITRUS EXCHANGE; TOM BENGARD RANCH, INC.; 
AL HARRISON COMPANY DISTRIBUTORS; CHIQUITA BRANDS, INC.; 
YATARO MINAMI d/b/a HY MINAMI SONS; CASTLE & COOKE, INC.; 
SALINAS MARKETING COOPERATIVE; GOLD COAST PACKING, INC.; 
TEIXEIRA FARMS, INC.; MARK L. HANESS d/b/a C. J.’S BROKERAGE v. 
ARIZONA FRESH Foops, INC. PACA Docket Nos. 2-5869; 
2-5870; 2-5871; 2-5872; 2-5873; 2-5874; 2-5875; 2-5877; 
2-5893; 2-5896; 2-5904; 2-5911; 2-5912; 2-5918; 
2-6035. Order issued July 7, 1982. Proceeding stayed pending 
bankruptcy action. 


ORDERS OF DISMISSAL 


(No. 21,766) 
JAMES MILLS GROWERS SERVICE COMPANY v. A & J PRODUCE 


Corp. PACA Docket No. 2-5861. Order issued July 6, 
1982. Settlement between the parties. 
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(No. 21,767) 


SPADA DISTRIBUTING Co., INC. v. G & T TERMINAL PACKING Co., 
INC. PACA Docket No. 2-5901. Order issued July 6, 
1982. Settlement between the parties. 


CORRECTION OF ORDER OF DISMISSAL 
(No. 21,768) 


JOHN INGLIS FROZEN FOODS COMPANY v. CONSOLIDATED BROKERS, INC., 
and/or CONTINENTAL ORG. OF DIST. ENTERPRISES t/a 
CopE. PACA Docket No. 2-5676. Order issued July 6, 1982. 
The Order of Dismissal of April 6, 1982, erroneously dismissed with 
case “with prejudice”. The Order is hereby corrected to read, in per- 
tinent part, as follows: “Accordingly, the complaint is dismissed 
without prejudice.” 
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REPARATION DEFAULT DECISIONS — (RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,769) 


FRANCIS D. BULLER SALES v. MICHAEL SCHRICKER. PACA Docket 
No. RD-82-214. Reparation of $18,290.27 with 13 percent in- 
terest from December 1, 1981, awarded complainant against re- 
spondent in order issued July 8, 1982. 


(No. 21,770) 


POTATO SERVICES OF MICHIGAN INC. v. MICHAEL SCHRICKER. PACA 
Docket No. RD-82-215. Reparation of $2,403.50 with 13 per- 
cent interest from December 1, 1981, awarded complainant against 
respondent in order issued July 8, 1982. 


(No. 21,771) 


BYRD PRODUCE COMPANY v. FOURSOME BROKERAGE INC. PACA 
Docket No. RD-82-216. Reparation of $8,577.60 with 13 per- 
cent interest from October 1, 1981, awarded complainant against 
respondent in order issued July 8, 1982. 


(No. 21,772) 


JACOBSON PRODUCE INC v. ARVIN PRODUCE. PACA Docket No. 
RD-82-217. Reparation of $5,223.08 with 13 percent interest from 
April 1, 1981, awarded complainant against respondent in order is- 
sued July 8, 1982. 


(No. 21,773) 


HORWATH & Co. INC. a/t/a GONZALES PACKING Co. v. PRECIOSA PACKING 
HouskE, INc. PACA Docket No. RD-82-218. Reparation of 
$14,327.80 with 13 percent interest from August 1, 1981, awarded 
complainant against respondent in order issued July 8, 1982. 


(No. 21,774) 


BATTAGLIA PRODUCE SALES, INC v. EMERSON ELLIOTT PRODUCE. 
PACA Docket No. RD-82-219. Reparation of $890.09 with 13 
percent interest from August 1, 1981, awarded complainant against 
respondent in order issued July 8, 1982. 
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(No. 21,775) 


SAMUEL SIMON PETRO d/b/a SAM PETRO PRODUCE v. JAMES R. 
BERRYHILL d/b/a BERRYHILL’S PRODUCE. PACA Docket No. 
RD-82-220. Reparation $450.00 with 13 percent interest from 
July 1, 1981, awarded complainant against respondent in order is- 
sued July 8, 1982. 


(No. 21,776) 


SHAFER LAKE FRUIT, INC v. W. F. PINCKNEY Co., INC. | PACA Docket 
No. RD-82-221. Reparation of $2,288.90 with 13 percent in- 
terest from August 1, 1981, awarded complainant against respond- 
ent in order issued July 8, 1982. 


(No. 21,777) 


MICHAEL J. NAVILIO, INC. v. MAZZEI Foops, INC. PACA Docket No. 
RD-82-1. Reparation of $4,121.53 with 13 percent interest 
from December 1, 1980, awarded complainant against respondent 
in order issued July 9, 1982. 


(No. 21,778) 


CHARLES H. SILL d/b/a SILL FARMS MARKET v. FASANO PIE 


COMPANY. PACA Docket No. RD-82-222. Reparation of 
$33,921.71 with 13 percent interest from January 1, 1982, 
awarded complainant against respondent in order issued July 9, 
1982. 


(No. 21,779) 


NATIONAL PRESERVE CoO. v. FASANO PIE COMPANY. PACA Docket 
No. RD-82-223. Reparation of $5,814.57 with 13 percent in- 
terest from December 1, 1981, awarded complainant against re- 
spondent in order issued July 9, 1982. 


(No. 21,780) 


CENTRAL VALLEY SALES INC. v. WEBB-DAVIS FRUIT Co., INC. PACA 
Docket No. RD-82-224. Reparation of $1,950.00 with 13 per- 
cent interest from August 1, 1981, awarded complainant against re- 
spondent in order issued July 9, 1982. 
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(No. 21,781) 


DANNY DANENBERG v. TAMARA FOODS, INC. PACA Docket No. 
RD-82-225. Reparation of $24,450.00 with 13 percent interest 
from June 1, 1981, awarded complainant against respondent in 
order issued July 12, 1982. 


(No. 21,782) 


FIESTA FARMS COOPERATIVE v. YANKEE BROKERAGE, INC. PACA 
Docket No. RD-82-226. Reparation of $18,024.71 with 13 per- 
cent interest from October 1, 1981, awarded complainant against 
respondent in order issued July 12, 1982. 


(No. 21,783) 


J & C ENTERPRISES INC. v. LATIN AMERICAN PRODUCE INC. PACA 
Docket No. RD-82-227. Reparation of $12,664.50 with 13 per- 
cent interest from January 1, 1982, awarded complainant against 
respondent in order issued July 12, 1982. 


(No. 21,784) 


YATARO MINAMI d/b/a H. Y. MINAMI & SONS v. PERRY R. HARRISON d/b/a 
PINE BLUFF PRODUCE. PACA Docket No. RD-82-228. Rep- 


aration of $480.00 with 13 percent interest from November 1, 
1981, awarded complainant against respondent in order issued July 
12, 1982. 


(No. 21,785) 


JOHNNY R. JACKSON d/b/a JOHNNY JACKSON v. BERT CAS- 
TILLE. PACA Docket No. RD-82-229. Reparation of $680.00 
with 13 percent interest from August 1, 1981, awarded complain- 
ant against respondent in order issued July 12, 1982. 


(No. 21,786) 


J-B MARKETING, INC. v. KENNETH CAPPS PRODUCE. PACA Docket 
No. RD-82-230. Reparation of $6,074.62 with 13 percent in- 
terest from March 1, 1982, awarded complainant against respond- 
ent in order issued July 12, 1982. 





MISCELLANEOUS 
Cite as 41 A.D. 1443 


(No. 21,787) 


JERRY L. CAPPELLO d/b/a J & L CAPPELLO v. IRISH PRODUCE 
Co. PACA Docket No. RD-82-231. Reparation of 
$10,065.05 with 13 percent interest from December 1, 1981, 
awarded complainant against respondent in order issued July 12, 
1982. 


MISCELLANEOUS REPARATION DEFAULT—(RD) ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,788) 


NICK SLOANE FRUIT & PRODUCE DISTRIBUTORS, INC. v. PRECIOSA 
PACKING HOUSE, INC. PACA Docket No. RD-81-303. Order is- 
sued July 8, 1982. 


ORDER VACATING PRIOR ORDERS AND 
REINSTATING DEFAULT ORDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (as amended), a Default Order was issued on Novem- 
ber 23, 1981, which required respondent to pay complainant $34,723.00 
with interest from August 1, 1981, as a consequence of 7 transactions in 
interstate commerce involving citrus fruit. Because respondent moved 
that the default be reopened, on January 18, 1982, the November 23, 
1981, Default Order was stayed. On May 14, 1982, the motion to reopen 
was granted and respondent was given the opportunity to file an answer 
to the complaint within ten days of service of that order. Although given 
this second opportunity to do so, respondent still failed to file an answer 
to the complaint. 

Accordingly, the Stay Order of January 18, 1982, and the May 14, 
1982, Order Granting Motion to Reopen are hereby vacated and the De- 
fault Order of November 23, 1981, is reinstated except that respondent 
shall pay the complainant the $34,723.00 plus interest from August 1, 
1981 within thirty days from the date of this order. 





CUMULATIVE SUBJECT INDEX 
JULY 1982 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
AGRICULTURE DECISIONS 


ADMINISTRATIVE ASSESSMENTS 
For 1973-1975 audit adjustments 
APPEAL 
Order denying 
DISMISSAL 
Failure to file motion to proceed within allotted time 
Joint motion of the parties 
Petition does not comply with rules of practice 


Petition fails to contain a full statement of the facts to institute 
a formal adversarial proceeding 


Petitioner failed to file response to motion to dismiss ................00 000+ 1065 
With prejudice 
Without prejudice 
INTERIM RELIEF 
RMN Ooo ee doors (ashe noe eidls 9 We ecork ORIN WA wis i Sig bee Has SOAs a see are ARATE @ 
OBLIGATIONS 
Market Administrator to recompute using monthly formula 
OBLIGATIONS IMPOSED 
By Market Administrator challenged 


Petitioner has burden of proving obligations “not in accordance 


PETITION FOR RELIEF 

Of New England Milk Marketing Order No. 1, denied 
PRODUCER-SETTLEMENT FUND 

For 1973-1975 audit adjustments 
RECONSIDERATION 

Denial of petition 


RULING ON CERTIFIED QUESTION 


Indiana Milk Order—Interpretation of “shipped to” regarding 
supply plants and distributing plants 
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AGRICULTURE MARKETING ACT OF 1937—Cont. 


Agriculture Decisions—Cont. 


RULING ON CERTIFIED QUESTION—Cont. 


Indiana Milk Order — Respondent has not demonstrated the 
need for a trial-type hearing but should be given the op- 
portunity to do so. When the lawfulness of a milk order 
is attacked, the Act affords no trial de novo in a (15) (A) 
proceeding 


TWO-YEAR LIMITATION 
As to adjustments to handlers obligations .......... 
Fraud avoids the two-year limitation provision 
Market Administrator has burden of proving fraud to avoid 
UNREPORTED SALES 
Fraudulent failure to report 
Numerous customers involved . . . 
WITHDRAWAL OF PETITION 


Upon request by petitioner 
AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 
INSPECTION SERVICE 
Withdrawal and denial of .. 


SANCTION 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) . 


STAY ORDER 

Removal of, prior order reinstated 

ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 

HEALTH CERTIFICATES 

Improper issuance of, for Brucellosis exposed cattle . . 
ORDER CHANGING EFFECTIVE DATE 

Of revocation order since respondent voluntarily ceased acting 


as an accreditated veterinarian pursuant to the agreement 
with Assistant U.S. Attorney ..... 1066 
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ANIMAL QUARANTINE AND RELATED LAWS—Cont. 


Agriculture Decisions—Cont. 


VETERINARY ACCREDITATION 


Revocation of 
ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


CIVIL PENALTY 
Of $100.00 — Consent 
Of $150.00 — Consent 
Of $500.00 1067, 1328 
CEI —KOONMOUG |. cars 5 ob oss 3's Cas She Rea eee cee hs ad poe tee apOORO4S. 
Of $1,000.00 — Consent 
Of $2,000.00 — Consent 
DEALER 
Acting as, without applying for or receiving a license 
DISMISSAL 
By motion of complainant 
With prejudice 
HOUSING FACILITIES 


Failure to construct interior surfaces which can be readily sani- 


Failure to handle animals properly 

Failure to keep clean and sanitized 

Failure to keep in good repair and free from trash 

Failure to protect supplies against infestation or contamination 


Failure to provide adequate program of disease control and pre- 
vention 


Failure to provide an adequate number of employees 
Failure to provide an effective pest control program 


Failure to provide proper food sanitation 


Failure to provide structurally sound and maintained in good re- 


Failure to provide with suitable drainage 
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ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


INSPECTION 
Interference with officials 
Ordered to provide access to premises 


LICENSE 


Cease and desist from negotiating sale of regulated animals 
without first obtaining 


Dealer, must obtain license within nine months 
MAINTENANCE OF RECORDS 

Shall maintain in the manner prescribed by the Act 
STANDARDS AND REGULATIONS 

Ordered to comply with 648, 649, 651, 653, 860, 1071, 1326, 1328 
SUSPENSION OF LICENSE 


For 30 days and thereafter until in compliance with the Act 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISION 


U.S. District Court, District of New Jersey — Secretary’s deci- 
sion affirmed 


INSPECTION SERVICE 


RUCHUTNOGE WILT COPEEINEE COMMILIONS © ooo 55.5 ds oc cid od 6 & gaie/ere, siermmelenee me pieae 434 


Withdrawal and denialof....................... 248, 245, 438, 867, 1074, 1330 
PREPARATION, SALE AND/OR TRANSPORTATION 


Of beef tongues adulterated with excessive water 
Of hamburger adulterated with pork spleens .. 


SANCTION 


Withdrawal and denial of inspection service for six months (held 
MT 6 od 26, 6d Wier CBS Oi oa er ONO G es ree oe ne eee 243 


Withdrawal and denial of inspection service for one year (all but 
one month held in abeyance) 


Withdrawal and denial of inspection service for two years ..............-0005 867 


Withdrawal and denial of inspection service for two years (held 
MUIR oso isco d'4 bid d0¥/ teh 9 Ro NR em de area et, StS 245, 438 
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HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


STAY ORDER 
Order lifting 
Removal of, prior order reinstated 
CIVIL PENALTY 
Of $300.00 — Consent 
Of $750.00 — Consent 252, 1077 
Of $1000.00 — Consent 249, 256, 442, 925 
Of $1500.00 — Consent 
Of $2000.00 
Of $2000.00 — Consent 
DISMISSAL 
As to one respondent 
By motion of complainant 


Failure to sustain burden of proving the showing and exhibition 
of a sored horse 


MMM LST oes 530 Sa oce Aid's Ges 6 w 9-a BOE ROR et Oa 
DISQUALIFICATION 


From judging or managing any horse show/exhibition/sale or 
IRN a ee ee en ia ho oh a cg erage meet 38, 870, 1078, 1341 


From showing or exhibiting horses ...............0 cee eeuee 38, 870, 1078, 1341 
REMAND ORDER 


Case remanded to Administrative Law Judge for further initial 
decision . 


SANCTION 

WE VERE GIBGHONTICOLION, ¢ < s-5.6 «5 vx <0 Re Poees eee 38, 250, 870, 1341 
SORED HORSE 

Showing and exhibition of 

Showing and exhibition of, failure to prove 
STAY ORDER 


Pending judicial review 
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PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
ACCEPTANCE (REPARATION) 


Ineffective rejection 
ACCOUNTS AND RECORDS 


Fully and correctly disclose all transactions . . . . 49, 64, 72, 78, 80, 264, 268, 270, 274, 
466, 468, 490, 662, 672, 675, 680, 682, 932, 
1087, 1091, 1095, 1097, 1100, 1102, 1105, 1107, 1351, 1386, 1392 


ACCOUNTS OF SALE OR PURCHASE 
Failure to show true and correct names of purchases ............... 64, 1095, 1097 
Failure to show true and correct nature of transactions 662, 932 


Failure to show true and correct weight and/or prices . . . 270, 466, 470, 662, 675, 678, 
682, 932, 1093, 1100, 1102 


False, inaccurate or misleading 1100, 1102 
Price entries — false, inaccurate or misleading 
AGREEMENT (REPARATION) 
Failure to prove non-conformance with 
APPLICATION FOR REGISTRATION 
Not denied 
BONDING REQUIREMENT 


Violation of 


BROKERAGE COMMISSIONS 


Billing or collecting when no brokerage services have been per- 


Splitting or sharing with employees or agents of customers 
CHECKS OR DRAFTS 


Exchanging or “swapping” checks to conceal true amount avail- 
able in bank account 464, 1090, 1386 


Issuing checks drawn on a closed account or signed by an author- 
ized payor 488, 1081, 1083, 1343 


Issuing drafts for payment without obtaining express written 
agreement prior to the transaction 


Issuing insufficient funds checks ........ 64, 158, 266, 268, 274, 276, 
464, 468, 477, 493, 658, 929, 

1081, 1083, 1085, 1087, 1090, 

1091, 1107, 1343, 1346, 1388, 1390, 1396 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


CIVIL PENALTY 
Of $250.00 
Of $500.00 67, 272, 475, 1394 
Of $1,000.00 74, 85, 466, 935, 1392 
Of $1,500.00 
Of $2,000.00 
Of $2,500.00 
Of $3,000.00 
Of $3,500.00 482, 484, 940 
Of $4,000.00 1087, 1400 
Of $5,000.00 78, 658, 1095, 1097, 1100 
Of $7,500.00 
Of $10,000.00 
Of $13,000.00 
Of $20,000.00 

COMPENSATION 
Accepting or receiving other than salary 

COMPLAINT 
Dismissal of 

CONSIGNMENT 


Consigning own livestock to any market and repurchasing it to 
HUMANA IRE REMC a Fo S00 566,68. ,0'sn 354, Fp Sw onde Rae mR OTIS MIRE Te 70 


Consigning or purchasing livestock under false or fictitious 


Permitting employees to buy livestock from consignments for 
resale for their own speculative account 62, 64, 1386 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment .... 62, 1083, 1095, 1097, 1100, 
1102, 1105 


Permitting persons engaged in the actual conduct of auction 
sales to purchase livestock out of consignment for their 
own accounts or for the accounts of others ................. 932, 1095, 1097 


Purchasing livestock from consignments for own speculative ac- 
64, 488, 1081, 1100, 1102, 1105 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


CONSIGNMENT—Cont. 


Purchasing livestock from consignments for own speculative ac- 
count from a market agency respondent is any way affili- 
ated with 


Purchasing livestock from consignments for resale for own spec- 
ulative account 


CONTRACT PRICE (REPARATION) 

Failure to pay 
CORPORATE FUNDS 

Use of for personal or other non-business expenses ..............2020000055 1087 
COURT DECISIONS 


Supreme Court of Nebraska, affirms District Court’s and Secre- 
tary’s order 


U.S. Court of Appeals, 5th Circuit, Unit B — Appeal from the 
US. District Court, Southern District of Florida, Bank- 
ruptcy proceeding —affirmed in part, reversed 
in part, and remanded 


CUSTODIAL ACCOUNT CERTIFICATES 
Pledging as collateral for loans 


DEALER 


Accounts and records, fully and correctly disclose all transac- 
270, 274, 470, 490, 662, 672, 680, 1091, 1107 


Accounts of sale and purchase — untrue and incorrect 


Billing and collecting on the basis of untrue or incorrect weights 
or prices 270, 490, 662, 678, 684 


Compensation, accepting or receiving other than salary 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Engaging in business while insolvent 
Engaging in scheme to artificially inflate the price of livestock 


Exchanging or “swapping” checks to conceal true amount of 
funds available in bank account 


Failure to disclose complete and accurate details of purchase 
contracts or agreements 


Failure to disclose true ownership of livestock 


Failure to maintain adequate bond 266, 272, 470, 474, 488, 1081, 1083, 1343 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALER—Cont. 
Failure to maintain shippers’ proceeds account 


Failure to pay and/or failure to pay when due 158, 266, 274, 276, 468, 488, 493, 
658, 1081, 1083, 1091, 1107, 1343, 1390 


Failure to settle or make final payments for livestock purchased 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 


Gifts, offering of 


Issuing checks drawn on a closed account or signed by an unau- 
thorized payor 488, 1081, 1083, 1343 


Issuing insufficient funds checks 158, 266, 274, 276, 464, 468, 
488, 493, 658, 1081, 1083, 
1090, 1091, 1107, 1343, 1390 


Issuing untrue or incorrect invoices 

Misrepresenting the actual weights of livestock purchased 

MebprOteoNs, TOUTS TO LEBMEINIL Co ous. c cdicallulw Coes bce ste ae nee ake 927 
Not registered as 


Obtaining money from the purchasers of livestock by false or de- 
ceptive pretenses 


Paying sellers on the basis of inaccurate or incorrect weights 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 


Pledging custodial account certificates of deposit as collateral 
for loans 


Purchasing livestock out of consignment for own speculative ac- 


Purchasing livestock out of consignment for own speculative ac- 
count from a market agency respondent is any way affili- 
ated with 


Recording inaccurate or incorrect hot or cold weights 
Scales, failure to operate in accordance with the regulations 
Selling livestock on the basis of false or inaccurate weights 
Using funds received as proceeds for own purposes 

Using tare weight when weighing livestock 


Weighing livestock at other than their true and correct weights 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
64, 78, 80, 264, 268, 932, 1100, 1109, 1386 


Accounts of purchase/invoices/billings — false, misleading or in- 
accurate 78, 472, 932, 1100 


Accounts of sale, failure to show true and correct names of pur- 
chasers 


Billing and/or collecting on the basis of untrue or incorrect invoices . . . 262, 932, 1100 


Collecting on the basis of false, inaccurate or misleading weights 
or prices 78, 472, 1100 


Consigning or purchasing livestock under false or fictitious 


Engaging in business while insolvent 


Exchanging or “swapping” of checks to conceal true amount 
available in checking account 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account” 64, 264, 268, 477, 485, 929, 1109, 1346, 1386 


Failure to maintain adequate bond 475, 1394, 1398 
Failure to pay and/or failure to pay whendue ................. 259, 477, 660, 929 
Ree FICPONG LUNE CHOURE, <5 o's sao cnc boas bet vccsce de awe 64, 264, 477, 929, 1346 
REVGICER, UNLFUC OF IRCORFOCE ores fs sed win nde ok Ketone xen <8 262, 472, 932, 1100 


Issuing drafts for payment without obtaining express written 
agreomiont prior to the transaction. <<. 65.4 02 50s si sate eaber ous 259 


Misrepresenting the method used by which livestock is sold or 
purchased 


Misrepresenting the nature of charges made for respondent’s services 


Misrepresenting the origin, place of purchase, or sale of live- 


Misrepresenting the original prices of livestock 


Net proceeds, failure to remit and/or failure to remit when due . . . . 264, 268, 475, 485, 
1346, 1386 


Net proceeds, using for own purposes 475, 485 


Obtaining money from the purchasers of livestock by false or de- 
RENTER INNS 5, wa. erg ested ace we direra 5 0 WHE RW ede So a eRe eee 932 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALER AND MARKET AGENCY—Cont. 


Paying expenses of persons who purchased livestock consigned 
to respondent for sale on a commission basis 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 


Permitting employees to buy livestock out of consignment for 
resale for their own speculative accounts 


Permitting persons engaged in the actual conduct of auction 
sales to purchase livestock out of consignment for their 
PIWUSECNUIIANGS 5's os Me ce srsias sca 0 5 doe gone OM Bre Bee a tsrOTth Ove atte: eRe 1100 


Purchasing livestock from consignments for own speculative ac- 


Purchasing livestock from consignments for resale for own spec- 
ulative account 


Using funds received as proceeds for own purposes 


Using funds received as proceeds to finance speculative or other 
financial activities of any person 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


DISMISSAL (REPARATION) 


Burden of proof 


Failure to prove respondent’s disposition of cattle an unjust 
MN 5 6 aa sar saeco Bus ygue reas ssbb Wm EEA LLNS aIS DiS BiAdtaec ea oe OL ee 949 


Lack of jurisdiction 
EXPENSES 


Paying of, for persons who purchased livestock consigned to re- 
spondents for sale on a commission basis 


GIFTS 
Cease and desist from giving 482, 1351, 1392 
Offering of — to induce customers to buy respondent’s product ...... 69, 1351, 1392 
INDEBTEDNESS (REPARATION) 


Failure to prove 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


PAGE 
INSOLVENCY 


Current liabilities exceed current assets .. . . 60,87, 274, 276, 468, 477, 480, 485, 493, 
1087, 1109, 1388 


Purchasing livestock while insolvent 1085, 1388 


Suspension of registration while insolvent 60, 158, 268, 274, 276, 468, 477, 
485, 493, 680, 1091, 1107, 1109, 1390 


INVOICES 


Billing and/or collecting on the basis of untrue or incorrect 266, 270, 472, 490, 
662, 675, 678, 682, 684, 932, 1100, 1105 


Issuing untrue or incorrect . . . . 266, 270, 466, 470, 472, 490, 662, 675, 678, 682, 932, 
1093, 1100, 1105 


Utilizing counterfeited or misleading 
LABELS 
Altering accurate labels to show untrue or incorrect weights 
Labeling containers showing untrue or incorrect weights ................... 1093 
MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
672, 682, 1095, 1097, 1102, 1105 


Accounts of sale, failure to show true and correct name of purchaser 1095, 1097 


Billing or collecting on the basis of untrue or incorrect weights 
and/or prices 


Engaging in scheme to artificially inflate the price of livestock 


Extending undue preference or advantage by failing to charge 
some consignors the same charged other consignors ................+-55 65 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account” 


Failure to maintain adequate bond 

MIE ERES SER TIRE WE TNNANINO 05: os ae, ass v0 0: s.'o 6 0.0.9) overdo al a COO 1396 
Falsely representing the true origin of livestock 

Invoices, untrue or incorrect 

Issuing insufficient funds checks 

Misrepresenting the original purchase weights or prices of livestock 


Misrepresenting the true nature of charges made for its buying 
services 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


MARKET AGENCY—Cont. 


Net proceeds, failure to remit when due 
Operating while insolvent 


Permitting employees engaged in the actual conduct of sales to 
purchase livestock out of consignment for their own ac- 
count and/or for the account of others 62, 1095, 1097, 1102, 1105 


Permitting employees to purchase livestock out of consignment 
for their own speculative account 62, 1095, 1097, 1102, 1105 


Purchasing consigned livestock for his own speculative account 1102, 1105 


Pledging custodial account certificates of deposit as collateral 
for loans 


Using funds received as proceeds for own purposes 
MISREPRESENTATION 
Failure to prove (Reparation) 


Falsely representing the true origin of livestock purchased on a 
GOMMIBBION OF APONCY PABIB: ........... sas cures eee aise ye pie clos aie 270, 466 


Misrepresenting the actual weights of livestock purchased 490, 682 


Misrepresenting the method by which livestock is sold or pur- 


Misrepresenting the nature of the charges made for respondent’s 
buying services 


Misrepresenting the origin, place of purchase, or sale of livestock 

Misrepresenting the original purchase prices of livestock purchased 
NET PROCEEDS 

Using for own purposes 


Using funds for purposes other than the payment of lawful mar- 
keting charges 


Failure to remit and/or failure to remit when due 264, 268, 485, 672 
927, 1346, 1386, 1396 


PACKER 


Accounts and records, fully and correctly disclose all transac- 
69, 72, 1087, 1351, 1392 


Altering accurate weight labels to show greater than the true 
and correct weights 


Billing or collecting brokerage commissions when no brokerage 
services have been performed 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


PACKER—Cont. 


Billing and collecting for meat or meat food products not deliv- 


Billing and collecting on the basis of untrue or incorrect weights 
and/or prices 


Engaging in business while insolvent 


Entering into employment or agency relationship where duties 
involve any participation in the purchase of meat food 
products where respondent’s business as a packer in- 
volves the sale of meat to respondent’s employer 1400 


Failure to disclose complete and accurate details of purchase 
GCODEERCES OF GUVOGINONES 5. 5. & iicichnccccccl aie sdhe a wie arte niauae ao use. el 675, 684 


Failure to hold in trust, funds required to be held in trust 480, 1085, 1087 
Failure to maintain adequate bond or its equivalent 258, 482, 935 


Failure to make payments for livestock purchased on a carcas 
grade and weight basis on actual hot carcass weight 


Failure to pay and/or failure to pay whendue ...... 74,480, 1085, 1087, 1351, 1388 
Failure to settle or make payments for livestock purchased 


Issuing accounts of purchase on the basis of inaccurate and in- 
correct weights 72, 1093 


Issuing nsatticient funds Checks... 6.0.66 .cdsde vs cees dc ces ces wees 1085, 1087 


Issuing scale tickets and accountings on the basis of false or in- 
correct weights 


Labeling containers reflecting weights greater than the true and 
correct weights 


Misuse of corporate funds 


Offering of gifts, to induce customers to buy respondent’s prod- 
69, 1351, 1392 


Paying sellers on the basis of inaccurate and incorrect weights . . . . 72,675, 684, 1367 
Preparing false, incorrect or fraudulent invoices ........... 
Purchasing livestock on the basis of false and inaccurate weights ............... 72 


Purchasing livestock while respondent’s current liabilities ex- 
ceed its current assets 


Recording inaccurate or incorrect hot or cold weights .................-- 675, 684 
Scales, failure to maintain or operate to insure accurate weights 


Scales, failure to operate in accordance with regulations under the Act 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 
PACKER—Cont. 
Selling meats at greater than the true and correct weights 


Splitting or sharing brokerage commission where no brokerage 
services have been performed 


Using tare weight when weighing livestock 


Weighing hot carcass on the basis of inaccurate and incorrect 
weights 


Weighing livestock on the basis of untrue or incorrect weights 


PAYMENT 


Failure to make — for livestock purchased on carcass grade and 
weight basis on actual hot carcass weights 


PROTECTION (REPARATION) 


Where respondent is “Good faith purchaser for value”, respond- 
ent is protected under Subsection (1) of U.C.C. §2-403 


PURCHASE CONTRACTS OR AGREEMENTS 
Failure to disclose complete and accurate details of 
PURCHASE PRICE 
Collecting on the basis of false, inaccurate or misleading 


Failure to pay (Reparation) 


Failure to pay and/or failure to pay when due 67, 74, 158, 262, 266, 274, 276, 


468, 480, 488, 493, 658, 660, 929, 
1081, 1083, 1085, 1087, 1091, 1107, 1343, 1351, 1388, 1390, 1396 


Issuing accounts of sale/invoices/billings on the basis of false, in- 
accurate or misleading 78, 466, 472, 662, 682, 1100, 1102, 1105 


Misrepresentation of 
REJECTION (REPARATION) 
Ineffective 

Untimely 

REPARATION AWARDED 


Complainant, for cattle taken back by respondent after com- 
plainant paid for the load 


For difference between contract price and resale price, plus ex- 
penses 


RESALE (REPARATION) 
In good faith 
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Agriculture Decisions—Cont. 


SCALE TICKETS 
Failure to show true nature of transactions 
Issuing on the basis of false or incorrect weights 
Making false, inaccurate, or incorrect entries 
SCALES 


Failure to maintain and operate to insure accurate and correct 
weights 


Failure to operate in accordance with the Act 
SHIPPERS’ PROCEEDS ACCOUNT 


Failure to deposit promptly 62, 64, 264, 268, 477, 485 
929, 1109, 1346, 1386, 1396 


Failure to maintain ... 62, 64, 264, 268, 477, 485, 682, 929, 1109, 1346, 1396 


Issuing custodial account checks for purposes other than the 
payment of net proceeds 


Suspension of registration until deficit in account is eliminated 64, 268, 477, 
485, 672, 1109, 1346, 1396 


SUPPLEMENTAL ORDER 


Deficit in custodial account eliminated 


In full compliance with the bonding requirements 


No longer insolvent 
SUSPENSION OF REGISTRATION 
Until in full compliance with the bonding requirements 


Until solvent and in full compliance with the bonding require- 


Until solvent and/or deficit eliminated 
Suspended for: 


7 days and thereafter until in full compliance with the bond- 
ing requirements 
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SUSPENSION OF REGISTRATION—Cont. 


270, 464, 672, 1090 
.. 274, 929, 1396 


9 months and thereafter until solvent 
12 months 
TRUST FUNDS 
Failure to hold in trust, funds required to be held in trust 
UNDUE PREFERENCE OR ADVANTAGE 


By failing to charge some consignors the same as charged other 
consignors 


UNJUST PRACTICES (REPARATION) 


ae RCI T RN eed cn 2 106-115. 0. 5 Soc S15 CSL RS Oko oe CAE a 942 
UNFAIR AND/OR DECEPTIVE PRACTICES 


Consigning or purchasing livestock under false or fictitious 


Engaging in scheme to artificially inflate the price of livestock . 


Failure to disclose complete and accurate details of purchase 
contracts or agreements 675, 678, 684 


Failure to disclose true ownership of livestock 70, 80, 932 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 270, 466 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 
UNFAIR AND/OR DECEPTIVE PRACTICES—Cont. 
Obtaining money from purchasers of livestock by false or decep- 


tive pretenses 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


WEIGHTS (FALSE AND/OR INCORRECT) 
Altering accurate label containers to show 


Billing and/or collecting on the basis of 78, 262, 466, 490, 662, 678, 682, 684, 
1100, 1105 


Issuing accounts of purchase/invoices/billings on the basis of 72, 78, 262, 466, 
470, 490, 662, 678, 
682, 684, 1093, 1100, 


Issuing scale tickets and accountings on the basis of 
Labeling containers showing 

Paying on the basis of 

Selling meat on the basis of 

Using tare weight when weighing livestock 
Weighing hot carcass’ on the basis of 


Weighing livestock on the basis of 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
ACCEPTANCE OF COMMODITY 


Admission of 

By unloading 
Improper rejection 
Ineffective rejection 


Untimely rejection 


Wrongful rejection 
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Agriculture Decisions—Cont. 
ACCORD AND SATISFACTION PAGE 


Acceptance of check in full settlement 

Bona fide dispute 

Failure to prove 
ADJUSTMENT 

Price, failure to prove 1208, 1410 
ADMISSION 

Of liability 757, 783, 997, 1432 

Reparation order 590, 591, 997, 1255, 1434 


Where respondent admitted being the purchaser of the live- 
stock, respondent is liable for the purchase price 324, 331 


AGENCY 
Estoppel to deny 
AGENT 
Authority of, established 
Authority of, failure to establish 
Failure to prove 
For undisclosed principal 
Proof of, established 
AGREEMENT 
Express agreement to defer payments, failure to prove 
Failure to prove existance of .. 
ALLOWANCES 
Failure to prove 
ARRIVAL 
Poor condition, failure to prove 
BROKER 
Breach of duty 
Duties, fulfilled 
Failure to communicate rejection 


Fictitious, failure to prove 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 
BROKER—Cont. 
Liability for damages 
No justifiable interest in transaction, reparation not awarded 
Proof of, established 
BROKERAGE FEES 
Failure to remit 
Overcharging of 


COMPLAINT 


BUPANIRRAE OE) 0 5°6 c) 5:5 wc/2 0s 99, 104, 110, 149, 165, 189, 195, 297, 307, 320, 341, 350, 
519, 524, 556, 565, 592, 593, 600, 759, 769, 783, 784, 981, 955, 
1193, 1222, 1405, 1429, 1438, 1439 


Dismissed with respect to portion of complaint 


580, 784, 1233 
Puamunsod with respect to the UROReP oo. kwh sie wc oe ce eve c ceeuee 310 


Dismissed with respect to 23 out of 29 transactions 
CONSIGNMENT 
Failure to account for portion of produce sold on ...............000 eee eee 290 
Failure to obtain best price 
Failure to provide adequate accountings of 
Mishandling of produce — insufficient evidence to prove 
EROS GUM INORINE i055 a'a5 aiere Sin. & 05d ors Soe e Rie ube eae a 290 
CONTRACT 
Absence of 
Binding 
Breach of: 
Failure to deliver 
Failure to deliver timely 
Failure to fulfill duties 
Failure to make good delivery 


Failure to make timely complaint of 


Failure to prove 110, 126, 141, 151, 159, 172, 203, 343, 527, 531, 
542, 559, 580, 759, 772, 964, 966, 975, 1202, 1410, 1415 


Failure to ship specified brand 





1464 CUMULATIVE SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


CONTRACT—Cont. 
Failure to ship in suitable shipping condition 178, 195, 310, 519, 524, 1208, 


PAGE 


Modification of 

Modification of, voided 

New agreement 

Proof of, established 

Rate, failure to pay 

Void, fixed price not agreed upon between the parties 
CONTRACT ADJUSTMENT 

Failure to prove price adjustment 


Respondent’s request for further help after an adjustment is al- 
ready made, does not alter the original agreement with 
the consent of complainant 


CONTRACT TERM 

Absence of 

Express agreement to defer payments, failure to prove 

FOBAF sales 

Modification of, failure to prove 

No grade specifications 

Price protection through arrival 

Weight specification, failure to prove 
CONTRACTUAL AGREEMENT 


Rise in market price does not constitute rise in contract price af- 
ter agreement is already made 


COUNTERCLAIM 


Awarded, admission of liability 


Awarded, amount of damages exceeds balance due on purchase 


Awarded, for unpaid brokerage fees 
Dismissed, failure to prove breach of warranty 


Dismissed, failure to submit sufficient evidence 
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Agriculture Decisions—Cont. 
COUNTERCLAIM—Cont. PAGE 


Dismissed, oral hearing was not held therefore respondent can- 
not be awarded reparation for fees and expenses 


Dismissal of 147, 151, 159, 203, 294, 310, 1202, 1225, 1405, 1432 
Lack of jurisdiction 159, 1405 
CORRECTION 


Of “Order of Dismissal” to read: “Accordingly, the complaint is 
dismissed without prejudice 


COURT DECISIONS 
Supreme Court, Certiorari denied, affirms Secretary’s order 
U.S. Court of Appeals, 3rd Circuit, petition for review — denied 
U.S. Court of Appeals, 6th Circuit, affirms Secretary’s order .................. 88 
U.S. Court of Appeals, 8th Circuit, affirms Secretary’s order 


U.S. Court of Appeals, District of Columbia Circuit, affirms Sec- 
retary’s order 


CREDITS 


Offsetting credits, allowed — credits acknowledged by com- 
plainant in complaint 


Offsetting credits, not allowed — failure to file within nine 
month statutory period 


DAMAGES 
Broker failed to communicate rejection 
Failure to deliver 
Failure to deliver timely 
Failure to make good delivery 769, 1193 
Failure to prove 121, 126, 129, 133, 137, 172, 294, 337, 563, 757, 964, 975, 991 
Failure to ship in suitable shipping condition .. . . 178, 195, 310, 519, 524, 1208, 1429 
Failure to submit sufficient evidence to prove ............0 0000 ee eee 545, 
snipper failed to fulfill contract duties ..... 0. ..5cs cs enc icc ccwsicwewcc uw wOee 


Jntimely rejection 


Where shipper relieved buyer of responsibility for rejected load, 
buyer not Hable for ...... «..... 0 sua «0 sacccae vw cele esos ee ote okie cea nannn 


Wrongful rejection . . ww... cc cence cus ceeceu ce ne 0 OGOy GMEne Ramee ROG 
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DEFAULT 
Order reopening after 
Petition to reopen after, denied 
DEFENSE 
Not established 
Not pleaded 
Not relevant or proper 
DELIVERED SALE 
Failure to deliver U.S. grade No. 1 carrots 
DELIVERY 
Failure to make good delivery 
Untimely 
DISMISSAL 
Amount of damages equal contract price 
Amount of damages exceeds balance due on purchase price 
Burden of proof 104, 165, 307, 955, 1222 
Complainant authorized dismissal of complaint .......... 593, 784, 997, 1003, 1432 


Complainant broker had no justifiable interest in subject trans- 
action 


Complainant failed to file response to notice to show cause why 
complaint should not be dismissed 


Complainant failed to make good delivery and produce had no 
commercial value 


Complainant filed claim in another court 


Complainant’s alleged indebtedness discharged by respondent’s 
bankruptcy action 


Complainant requested dismissal with prejudice 
Contract unenforceable, no fixed price 

Failure to file complaint timely 

Failure to prove breach of contract 

Failure to prove damages 


Failure to substantiate allegations 
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Agriculture Decisions—Cont. 
DISMISSAL—Cont. 
No violation of the Act 
Of counterclaim, failure to file timely 147, 1405 
Of counterclaim, failure to prove breach of warranty 203, 350, 1202 
Of counterclaim, respondent’s lost profit not fault of complainant 
Of portion of complaint 
Respondent tendered check to complainant in full settlement 
Resolution in bankruptcy Court. . . 
Settlement between the parties 209, 592, 784, 1003, 1252, 1438, 1439 
UN OC RENNIE a 55 5 aw 5 oo sfece sa laos Lalialin ccd mnie a ailes/Sta nln lara acs casa 209 


ESTOPPEL 


Where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or 
for a particular purpose, he will be estopped to deny such 
agency 


EXTENSION OF TIME 


To file appeal in district court — request denied, lack of jurisdic- 


FAILURE TO PAY AND/OR FAILURE TO PAY PROMPTLY (DISC) 
Denial of application for license 
Failure to prove allegations ....... 
Pubncationof the facta... . . 2.0.0.5 ccs ns 92, 287, 502, 1114, 1116, 1154, 1402 
Revocation of license 94, 506, 515, 517, 725, 954, 1112, 1116, 1152 
Suspension of license 

F.0.B. SALE 
Acceptance final 
Breach of warranty, failure to prove . . 172, 337, 527, 531, 964, 975 
Proof of, established 


Suitable shipping condition warranty, breach of 165, 178, 195, 310, 1208, 1429 


Suitable shipping condition warranty, not applicable 121, 203, 772, 969, 1415 
FRAUD 


Failure to prove 
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FREIGHT o— 
Overcharging for 
GUARANTEE 
Of payment 
To cover losses as a result of tote failure 
HANDLING CHARGE 
Failure to pay 
Proof of, established 
INDEBTEDNESS 
Admission of 
INSPECTION 
Failure to obtain 
Federal inspection takes precedence over private inspection 
Incomplete 
Purchase after 
INTEREST CHARGES 
Not allowed 
LACK OF JURISDICTION 


UERNIII OG ot Figg shay 5 tues alee SCS hae ERLE Steele ons. 0 tS ae es 754 


Transaction did not consist of a perishable agricultural commod- 


Untimely filed 
LICENSE 

Denial of application for 

RMN CE TOE NONGOUG. 5 kiitos eo eed Sa eaN ee eee eh een 6 ARE ee 1192 
MARKET PRICE 


Rise in market price does not constitute rise in contract price af- 
ter an agreement in already made 


Used 10 determine price of cherries where adequate accountings 
of resale were not maintained 


MERCHANTABILITY 


Failure to prove breach of warranty 
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MISREPRESENT ATION 

Failure to prove 

Of grade and/or quality of potatoes (Disciplinary) 

Of ingpection, new contfact voided 4 2. SF!  PEOY  ORR aa 
MISTAKES 


Acceptance of returned commodity without inquiring about full 
GRMUNTON GIG ROIOCEION |< oki. ssc cdied dawereswd Soe te we Oeee eee ee 99 


NET PROCEEDS 
POUGUORO VOR via. a onc ed casa dev gaged deem edeenn © deca tet © aa nan 1233 
Failure to remit in full 
Failure to remit promptly 
Unauthorized use of 
OBLIGATION 
Performed beyond call of duty 
ORAL CONTRACT 
Binding, when respondent’s agent agrees to such contract 
OVERCHARGES 
For brokerage . 
For freight 
PURCHASE AFTER INSPECTION 
Failure to prove breach of warranty 
Liability for purchase price . 
PURCHASE PRICE 
Failure to pay 
Failure to payinfull .... 
Failure to pay promptly 


Not agreed upon, contract voided 


Where respondent guaranteed payment, respondent is liable for 


PURCHASES 


By agent 
Lisbality Of princivial £68 <.0:<i< .geciekind an bale <w ccies een oe ea eas Gee 





1470 CUMULATIVE SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
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PAGE 
PURCHASES—Cont. 


Permission of, by principal 
QUANTUM MERUIT 


In absence of contract where buyer accepted produce, shipper to 
recover for produce on a quantum meruit basis 


RECONSIDERATION/REOPEN 
Order reopening after default 
Petition for reconsideration, denied 
Petition to reopen after default, denied 
Petition to reopen hearing, denied 
REJECTION 
Improper 


Ineffective 


Rightful 165, 297, 307, 580 
Untimely 121, 129, 133, 137, 300, 573, 1202 


Wrongful 156, 187, 189, 535, 542, 1247, 1405, 1429 
REPARATION AWARDED 
Ware TIBI > yee 815 ess 5 10, sca 00 19 8 fasb eeacbas er oa eR 348, 1252, 1432, 1434 


Complainant, respondent failed to answer timely to “Order to 
Show Cause” 


Difference between resale proceeds and contract price 
Respondent, for damages 
Respondent, for fees and expenses 
RESALE 
Failure to submit adequate accountings of 
Not prompt and proper 
Prompt and proper 
Reasonable 
RESPONSIBILITY 


Shipper relieved buyer of responsibility of rejected load, buyer 
not liable for damages 





CUMULATIVE SUBJECT INDEX 1471 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
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PAGE 
SET-OFF 


Against interest due on reparation award 


Amount awarded in counterclaim set-off against amount re- 
spondent is liable 


Amount due and owing set-off against unallowable charges 
claimed by complainant 


Failure to submit sufficient evidence to prove 
SETTLEMENT AGREEMENT 
Failure to substantiate negligence in entering into 
STAY ORDER 
Order lifting stay and reinstating prior order 
Pending answer to motion to reopen after default 
Pending answer to petition to reargue 
Pending answer to petition to reconsider 593, 783 
Pending bankruptcy proceeding 209, 349, 600, 1262, 1438 
Pending filing of petition to Rehear, Reargue, and Reconsider 
Pending further proceedings 
Pending proceedings for judicial review 
Vacated 
Vacated — prior order reinstated ........... 215,963,995, 1251, 1262, 1437, 1443 
SUITABLE SHIPPING CONDITION 
Breach of warranty 165, 178, 195, 310, 519, 1208, 1429 
Breach of warranty, failure to prove 141, 172, 531, 580, 1202, 1410, 1415 


Warranty, not applicable 121, 203, 772, 969, 1415 
SUSPENSION OF LICENSE 

For 45 days 

For 70 days 

For 90 days 
TRANSPORTATION SERVICE AND CONDITIONS 

Abnormal 121, 203, 531, 1193 


165, 195 





1472 CUMULATIVE SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 
TRANSPORTATION SERVICE AND CONDITIONS—Cont. 


Failure to prove normality of 
Lack of evidence as to 
Normality of 
UNDISPUTED AMOUNT 
Order for 591, 592, 784, 997, 1251, 1438 
WARRANTY 
Breach of 55, 178, 195, 310, 592, 1208, 1429 
Breach of, failure to prove 141, 172, 294, 343, 527, 531, 580, 759, 1202, 1415 
MMII 58. 5055.5: avails. ,0 "6, 51.16, 4) 4°48: ce RY ate RELY ARR eRe area ral ne 1233 
Not applicable .... 121, 772, 969 
WEIGHT 


Federal inspection weight supersedes private inspection weight 


Of apples found to meet export requirements 


POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 
INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 
Withdrawal and denial of inspection service for 2 years ... 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) 














